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STEPHEN A. DOUGLAS AS A LAWYER. 


By Eucene L. DIpIEr. 


IKE so many men who have won polit- 
ical distinction in this country, Stephen 
A. Douglas began life as a lawyer. His early 
entrance into politics, his sudden and brilliant 
rise to a commanding position, his crushing 
defeat when aspiring to the highest office in 
the government,—altogether form one of 
the most interesting and picturesque careers 
in the history of the United States; showing, 
at the same time, the splendid opportunity 
that this great republic offers to, every citi- 
zen. His life shows, also, for how brief a 
span even the most conspicuous men engross 
the attention of the world. For nearly ten 
years, from 1852-61, the name of Stephen A. 
Douglas was on every tongue, his speeches 
in every newspaper, his political opinions ac- 
cepted by millions of his fellow-citizens. He 
possessed a personal magnetism second only 
to that of Clay and Jackson; but unfortu- 
nately for his fame, he sought the great office 
of President of the United States at the time 
of the parting of the political ways—when 
sectionalism was the burning question of the 
hour, and the safety of the Union was at 
stake. On that vital issue, Stephen A. Doug- 
las went down to a political death, for he led 
a party which was powerless to save a threat- 
ened Union. 

Before giving himself up—mind and body, 
heart and soul—to politics, he had won dis- 
tinction as a lawyer and judge. It is this 
interesting period of his life, although less 
striking and brilliant than his public career, 
that is the subject of this article. 





Like many men who have reached emin- 
ence at the bar, Stephen A. Douglas was a 
son of New England. It cannot be said of 
him, as was said of Homer, that seven cities 
contended for the honor of giving him birth, 
but it is recorded that, when Douglas was at 
the height of his popularity, several houses 
in Brandon, Vt., contended for the honor of 
being the place where he was born. It is 
also recorded that he who was to be the sub- 
ject of so much newspaper publicity, com- 
menced to figure in the press when only two 
months old. At that age, he lost his father, 
who, while holding the child in his arms, fell 
back in his chair and died, and Stephen rolled 
into the fire, from which he was rescued by 
a neighbor, who opportunely entered. It is 
worthy of remark that Douglas, like Clay, 
Jackson, Benton and other distinguished 
men, who lost their fathers early in life, was 
indebted to his mother for the training which 
helped to make him what he was—proving 
the truth of Napoleon’s saying, that the 
future good or bad conduct of a child de- 
pends on the mother. Douglas’ mother was 
left poor by the death of her husband, and 
was dependent upon her brother for support. — 
Stephen, having taught himself the Latin 
grammar, applied to his uncle for permission 
to enter college. This request was curtly 
refused, and the boy was bound to a cabinet- 
maker to learn that useful, but not very in- 
tellectual trade. Although this was a bitter 
disappointment to the aspiring youth, he 
worked faithfully at the business; love of 
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learning still possessed him, and he spent all 
his spare time in study. With youthful en- 
thusiasm he deprived himself of rest, recre- 
ation, sleep and exercise that he might have 
more time for his books. His health broke 
down, and he was obliged to return to his 
uncle’s house. The latter, touched by the 
boy’s delicate condition, gave him permission 
to enter the Brandon Classical Academy. He 
soon distinguished himself as a_ bright 
scholar. His mother, having married a 
wealthy lawyer, who lived in the interior of 
New York, Stephen was placed at the acad- 
emy of Canandaiga, in that State. There he 
spent three years, studying hard, and acquir- 
ing the readiness in debate and fluency in 
public speaking which afterward distin- 
guished him in the larger field of public life. 
While still at the academy, he began the 
study of the law, and at the age of twenty 
started to seek his fortune in the then far 
West. After wandering through several cities 
and towns, he reached the little town of Win- 
chester, Illinois, in November, 1833. All his 
worldly goods were carried in a bundle on 
his back, and; in his pocket, he had only 
thirty-seven cents. He knew no one in the 
place—he was tired—he was hungry—his 
heart was heavy; and then, for the first and 
last time in his life, his splendid courage 
failed him, and he “gave way to gloomy fore- 
bodings.”” In that hour of depression, of dis- 
appointment, discouragement and almost of 
despair, the unexpected happened. He was 
leaning against a post in the public square, 
thinking over his prospects, and no doubt 
wishing himself back in his mother’s house, 
when his attention was attracted by a crowd 
that had gathered at the other end of the 
square. Advancing in that direction, he saw 
on a platform, a big, burly, red-faced auc- 
tioneer, who was vainly trying to conduct a 
sale without a clerk. As Douglas approache4, 
the auctioneer beckoned to him and asked 
whether he could “figure.” The young stran- 
ger answered in the affirmative, and was 





then and there engaged at two dollars a day 
and board to act as clerk to the auctioneer. 
The sale lasted three days, and Douglas 
made a very favorable impression on the 
crowd by his wit, politeness, good humor and 
Guickness in attending to his duties. When 
the day’s work was done, and the citizens 
were assembled in the bar-room of the 
tavern, he entertained them with anecdotes, 
political and otherwise, of which General 
Jackson was the leading subject, for Doug- 
las was a great admirer of the Hero of New 
Orleans. 

So agreeable did he make himself to the 
leading men of the town that a district school 
of forty children was started, of which he 
was made teacher at three dollars a quarter 
for each pupil. Borrowing some old law 
books and the Statutes of Illinois, he re- 
sumed the study of the law. As a teacher, he 
satisfied his pupils and his patrons, but 
he was not satisfied to remain long 
a pedagogue, and after teaching three 
months, he applied for admission to 
the bar. In March, 1834, he was 
licensed to practise, and opened an office at 
Jacksonville, Illinois. In the minor cases in 
which he was at first employed he showed 
great skill in managing the knotty points of 
the law, as well as in the successive defence 
of the worst criminals. In such cases he 
quickly developed his great natural in- 
genuity, tact and cunning; and they afforded 
him opportunities to display his learning and 
research. He was well read in the State 
Statutes, and his extraordinary memory en- 
abled him to discover immediately any tech- 
nical error made by his opponent at the bar. 

His remarkable success in defending crim- 
inals caused the ruling powers of the State 
to elevate him to the position of Prosecuting 
Attorney for the First District of Illinois, 
when he was only twenty-two years old, and 
before he had been at the bar two years. 
When he made his public acknowledgment 
for this honor, he delivered so eloquent a 
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speech that his hearers were carried off their 
feet; they took him off the platform, raised 
him on their shoulders, and bore him in tri- 
umph through the streets, while a crowd fol- 
lowed, shouting: “Three cheers for the Little 
Giant!” “Hurrah for Little Doug!” “You will 
be President yet!” Perhaps, he then heard 
for the first time the Presidential bee, whose 
buzzing never ceased until life-long ambition 
was crushed by his overwhelming defeat in 
November, 1860. 

One of the judges of the Supreme Court 
of Illinois declared that Stephen A. Douglas 
should not have been placed in such a posi- 
tion, adding, “What business has such a 
stripling with such an office?” But, after 
Douglas had held the office a few months, 
the judge changed his opinion. It is said 
that, during the time he was prosecuting at- 
torney, not a single indictment framed by 
him was ever quashed; and it should be 
remembered that his circuit comprised many 
counties in which there were criminal cases 
embracing crimes of every grade. His suc- 
cess as a prosecuting attorney was remark- 
able, and his department at the bar, as well 
as among the people of the counties to which 
his duties called him, greatly increased his 
growing popularity. In 1836, he was elected 
to the Legislature of Illinois, and was the 
youngest member of that body. He took a 
prominent part in the Internal Improvement 
s\stem which was passed that session. After 
the adjournment of the Legislature, he re- 
sumed the practice of the law, and before he 
had been seven years at the bar he was 
recognized as one of the ablest lawyers in 
the State. 
portant cases, on one side or the other. One 
case in which he appeared had an important 
bearing upon the vote of Illinois, and there- 
fore on his own political fortunes. By the 
Constitution of Illinois, which was adopted 
in 1810, every free male white inhabitant 
above the age of twenty-one years was en- 


titled to vote at all elections. Under this 





He was retained in all the im-_ 


provision, all actual inhabitants of the State, 
whether naturalized or not, were permitted 
to vote. As most of the alien vote was 
Democratic, it became the policy of the 


‘Whigs to throw out this vote, and thus se- 


cure the State for their party. In the Con- 
gressional election in 1838, one unnatural- 
ized inhabitant voted for Stephen A. Doug- 
las. The judges of election had received the 
vote with a full knowledge that the voter had 
not been naturalized. The opposition, 
through one Horace H. Houghton, insti- 
tuted a qui tam prosecution against Thomas 
Spraggins, one of the judges of election. The 
case was tried before Judge Stone of the Joe 
Davies circuit, who decided that the State 
had no authority to give the right of voting 
to an unnaturalized alien, and rendered judg- 
ment against the defendant. The practical 
effect of this decision was to cut one-half of 
the Democratic vote in the great northern 
district of the State, It would be fatal to the 
Democratic party if that decision was allowed 
to stand as law. Douglas saw the impor- 
tance of this decision, and he had the case 
taken to the Supreme Court of Illinois for 
review, upon the point that the State, having 
already conferred the privilege of voting, had 
the power or authority to do so or not. It 
was the first case involving such a question 
ever tried in the United States. It was under- 
stood that a majority of the Supreme Court 
were opposed to Douglas’ view of the ques- 
tion, but, notwithstanding that, he fearlessly 
took up the case. The question was long 
and elaborately argued in the winter of 
1839-40. The case was held under advise- 
ment until the next term of the court. Mean- 
while, the famous “Tippecanoe and Tyler, 
too,” campaign of 1840 was at hand. The 
Democrats of Illinois were alarmed, as the 
alien vote, if thrown out, would give the 
State to the Whigs. Douglas learned that a 
majority of the judges of the Supreme Court 
had agreed to sustain the decision of the 
court below, and he knew that, if such a de- 
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cision should be rendered by the Supreme 
Court the Democracy of Illinois would be in 
a hopeless minority. He set to work with his 
usual sagacity to meet the emergency. Upon 
reading the record sent up by the lower 
court, he found that it was defective—that it 
contained errors, and that it lacked many 
things which had been carelessly omitted. 
When the Supreme Court met, and the 
judges had unrolled their opinions, prepara- 
tory to pronouncing judgment in the case of 
Spraggins v. Houghton, Douglas addressed 
the court, stating that the case was one of 
great importance, important to the persons 
immediately involved in it, but of still greater 
importance to thousands of other persons in 
the State, as it was a case involving the polit- 
ical status of a very large portion of the peo- 
ple of Illinois. It was, therefore, highly im- 
portant that the decision should be final, 
whichever way it might be. He then went 
on to say that, upon a careful examination of 
the record in the case since it had been 
argued, he had discovered that it was fatally 
defective, so much so that no judgment could 
be rendered on it, and he was unwilling to 
accept a judgment in’a matter of such grave 
importance to the public when that judg- 
ment, in consequence of defects in the 
record, would be of no force or effect; he, 
therefore, moved that the case be dismissed. 
The motion was resisted, and was set down 
for argument. It was subsequently argued, 
and without any decision on the motion the 
whole case was continued until the next win- 
ter term. In the meantime the Presidential 
election took place in November, and the 
Democratic party retained its ascendancy in 
Illinois. The legal principle, asserted by Mr. 
Douglas in this famous case, and then sup- 
posed to be unsound, is now the well-estab- 
lished doctrine of all parties in all the States. 

During the session of the Illinois Legis- 
lature, in 1840-41, the judiciary of the State 
was reorganized; the existing circuit courts 
were abolished, and the judges of the Su- 





preme Court increased to nine. Under thi: 
act, the Legislature, in joint convention, o: 
the fifteenth of February, 1841, elected fiv 

additional judges, of whom Stephen A. 
Douglas was one. It was only seven year: 
since he arrived in the State, a poor stranger 
without friends or books—seven years sinc: 
he was admitted to practise law by four of 
the judges who were to be his colleagues 
on the bench. In less than seven years, by 
his ability, energy, industry and attention to 
business, he had risen to a commanding posi 
tion at the bar of Illinois, and this, too, be- 
fore he had completed his twenty-eighth 
year. So rapid and brilliant a rise in the con- 
servative profession of the law is scarcely 
paralleled in the legal annals of the United 
States. 

His circuit was the Fifth District, a district 
made memorable and annoying on account 
of the Mormon settlements included in it. 
The records show that some of the most ex- 
citing scenes of his life were spent in adjudi- 
cating the troubles growing out of the tribu- 
lations of the people in connection with the 
Mormon leaders. Joe Smith and his deluded 
followers were accused of every crime com- 
mitted in their neighborhood, from robbing a 
hen-roost to murder. If a Mormon prisoner 
escaped conviction, the Gentiles held the 
court responsible; if a Mormon was con- 
victed, his brethren accused the court of op- 
pression. One case will show how difficult it 
was to administer justice under the circum- 
stances; and, also, that Judge Douglas pos- 
sessed something of the bold, decided char- 
acter of Andrew Jackson. Joe Smith was 
brought before him accused with some of- 
fence. A great crowd of people collected to 
see the notorious prisoner, and to rejoice at 
his conviction. They were anxious to get 
rid of Smith, hoping that, if he were out of 
the way, the Mormon settlements would be 
dispersed. As the trial progressed, it was 
whispered that the evidence was not suffi- 
cient to convict the prisoner, and some per- 
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sons in the crowd proposed that they should 
enter the court house, take him out, and 
hang him. A gallows was hastily erected in 
the court house yard, and a body of four 
hundred men entered to carry out their pur- 
pose. With loud cries, they broke into the 
room where Judge Douglas was holding 
court, and approached the place where the 
trembling prisoner was sitting. The judge 
directed the sheriff to clear the court room, 
as the proceedings were interrupted by the 
noise and confusion. In a weak voice the 
sheriff requested the “gentlemen” to retire; 
but they only laughed at him, and infuriated 
by the sight of the prisoner, several of the 
mob climbed over the bar, and rushed toward 
him. Douglas rose at once, and calling upon 
a gigantic Kentuckian, who was in court, 
said: “I appoint you sheriff of this court; 
select your deputies, and clear this court 
house. The law demands it, the country de- 
mands, and I, as presiding judge of this 
court, command you to do your duty as a 
citizen bound to preserve the peace and en- 
force the laws.” The newly appointed sheriff 
ordered the crowd to disperse, the judge en- 
couraging him all the time. The first, second 
and third who refused to leave the court fell 
beneath the arm of the powerful Kentuckian. 
He threw others out of the windows, and 
soon the mob, instead of refusing to go, 
were fighting to get out. In less than twenty 
minutes from the entrance of the mob, the 
court room was cleared. Thus, by the cool 
courage of Stephen A. Douglas, a murder 
was prevented, and the administration of the 
law was allowed to have its course. The 
most striking feature in the matter was the 
fact that the judge had no authority to ap- 
point a sheriff, as the duly appointed sheriff 
of the county was present. He knew this, 
but he knew, also, that the emergency was 
great—that a moment’s delay would have 
been fatal—and that the least sign of waver- 
ing would have cost the prisoner his life. It 
was a great occasion, and Douglas proved 
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himself equal to it, just as General Jackson 
had in proclaiming martial law in New 
Orleans. 

The honor of a seat upon the Supreme 
Bench had not been sought by Mr. Douglas. 
His practice was large and increasing’ rap- 
idly. He was already holding the office of 
Secretary of State of Illinois, the duties of 
which were light, and did not require him 
to give up his law business. As judge, his 
salary would be small in proportion to his 
work. He held court ten months out of the 
twelve, and it is said that his journeys from 
county to county were by no means pleasure 
trips. He decided many important cases, 
only one of which was reversed, and that 
involved merely a question of practice. This 
is a great, a remarkable, a splendid record 
for a judge, presiding over the chief court 
of the State before he was thirty years old. 

Judge Douglas’ labor in his judicial capac- 
ity had been so severe and exacting that, in 
the spring of 1843, his health was so im- 
paired he thought of resigning the position, 
and passing the summer in what was then 
known as the Indian country—Kansas and 
Nebraska—with which his name and the 
wreck of his politica! fortunes were subse- 
quently to be so closely associated. But in- 
stead of resting that summer, and retiring for 
a while from public life, he was called upon by 
his party to accept a Congressional nomina- 
tion in a doubtful district. He was holding 
court at Knoxville, when a committee waited 
upon him and informed him of hisnomination. 
He was told that his acceptance was neces- 
sary in order to carry the district. His 
friends advised him, as his election to Con- 
gress was doubtful, not to resign his judge- 

' ship until he knew whether he was elected. 
This he declined to do, and having accepted 
the nomination, he resigned his office as 
judge as soon as the term was closed. 

Douglas’ early success in politics was as 
marked and remarkable as his last years 
were disastrous and crushing; although in 
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the opinion of many persons, the very last 
weeks of his life were those most deserving 
of praise. His political opponent, James G. 
Blaine, bears splendid tribute to his patriot- 
ism. His last days were his best days. The 
hour of his death was the hour of his great- 
est fame. In his political career, he had ex- 
perienced the extremes of popular odium 
and popular approval. His name had at 
different times been attended with as great 
obloquy as ever beset a public man. It was 
his good fortune to have changed all this 
before his death, and to have secured the ap- 
proval of every lover of the Union. Hus 
career had been stormy, his partisanship 
aggressive, his course often violent, his 
political methods sometimes ruthless. His 
legal career was a series of brilliant suc- 
cesses which followed each other in rapid 
succession. His political career was a series 
of dramatic surprises. He was one of those 
unfortunate men, who, haunted by the ghost 
of the Presidency, trim their political sails 
to catch the wind of popular favor, and end 
by losing the great prize for which they have 
staked everything. His course in the Senate 
by dividing the Democratic party into 
Northern and Southern Democrats, assured 
the election of Lincoln in 1860. Fearing a 
political death if he went to the extreme 
point to which the South was rushing before 
1860, he attempted to please the North and 
satisfy the South at the same time. He 
knew that his doom was sealed if Illinois 
failed to reélect him to the Senate in 1858. 
Then followed that memorable contest for 
the Senate between Lincoln and: Douglas, 
involving a debate on the political questions 
of the day, which became so interesting that 
it attracted the attention of the whole coun- 
try. Never before nor since had great pub- 
lic questions been so thoroughly, so elab- 
orately, so exhaustively argued on one 
side and the other. It resulted, as all the 
world knows, in the election of Douglas to 
the Senate—a victory in Illinois which 
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proved his destruction in the wider field of 
national politics. While Lincoln, defeated 
in Illinois, opened the way to an immortal 
career, Douglas, by trimming, lost the Presi- 
dency, which Lincoln, by frankness, won 
The principles uttered by Douglas in that 
famous debate gave profound offence to the 
South, and made the election of the “Little 
Giant” to the Presidency in 1860 an impossi- 
bility. 

Stephen A. Douglas died on the third of 
June, 1861, and the New York Tribune in a 
leading editorial, deplored his death as a 
national calamity. It pronounced him “the 
best off-hand, tit-for-tat debater in America, 
perhaps in the world.” The editorial then 
proceeds to say that Douglas, in the pol tical 
arena, although poor, undistinguished, un- 
friended, without family influence, imposing 
presence, or personal following, in a com- 
unity where he was a stranger, filled, before 
he was thirty years old, the offices of State’s 
Attorney, Assemblyman, Secretary of State, 
Register of the Land Office, Judge of the 
Supreme Court, Member of Congress, and 
finally, entered the United States Senate 
‘when he was just thirty-five years old. 

When the news of his death was received 
in New York the expressions of sorrow were 
almost universal—flags were draped in 
mourning, and lowered at half-mast, public 
meetings were held, resolutions of regret 
adopted; and throughout the North similar 
demonstrations of regret took place in most 
of the larger cities. 

It was the singular fortune of Stephen A. 
Douglas to be associated in two public meas- 
ures with the two most famous men of their 
time—Henry Clay and Andrew Jackson. 
While serving his first term in the House of 
Representatives, he took a prominent part 
in advocating the bill for removing the fine 
which had been imposed upon General 
Jackson for declaring martial law in New 
Orleans in 1815. After the adjournment of 
Congress a great Jackson Convention was 
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held at Nashville, which Douglas attended 
as a member of the Illinois committee. With 
hundreds of other men, he was invited by 
Jackson to visit the Hermitage. When he 
was introduced to the old hero, the General 
grasped his hand, and asked whether he 
was the Mr. Douglas of Illinois who had de- 
livered a speech at the last session on the 
subject of the fine imposed for declaring 
martial law at New Orleans. Douglas said 
he had delivered a speech in the House on 
that subject. 

“Then stop,” said the General; “sit down 
here beside me; I desire to return you my 
thanks for that speech.” 

And then the General kindly and cordially 
expressed his gratitude for the words so 
eloquently spoken in his behalf that Douglas 
was overcome with emotion, and unable to 
utter a word, grasped the venerable soldier’s 
hand, and left the hall. Among General 
Jackson’s papers, found after his death, was 
a printed copy of Douglas’ speech, indorsed 
in the handwriting of the former: “This 
speech constitutes my defence; I lay it aside 
as an inheritance for my grandchildren.” 

When the famous Compromise measures 
of 1850, introduced by Henry Clay to pour 
oil on the stormy sea of sectional politics, 
were before the Senate, it was Stephen A. 
Douglas who joined the great Kentuckian in 
advocating them. The final bill, reported by 
Mr. Clay as from the Select Committee ot 
the Senate, was in fact the California and 





Territorial Bills drawn up by Mr. Douglas, 
united. The latter suggested that this should 
be done, and when Mr. Clay objected, saying 
it would be unfair for the Committee to 
claim the credit which belonged to another, 
Mr. Douglas asked by what right the peace 
and harmony of the country should be 
jeopardized in order that this or that man 
might receive the credit due for the origin 
of a bill. The noble heart of Henry Clay 
was moved by such unselfish generosity, and 
grasping Douglas by the hand, he cried: 
“You are the most generous man living! I 
will unite the bills, and report them; but jus- 
tice shall nevertheless be done to you as the 
teal author of the measure.” Jefferson 
Davis said: “If any man has a right to be 
proud of the success of these measures it is 
the Senator from Illinois.” Rufus Choate 
described “with what instantaneous and 
mighty charm they calmed the madness and 
anxiety of the hour.” 

It has been truly said that Stephen A. 
Douglas led a life—not a 
noble or beautiful life, but it possesses 
a certain fascination in its wonderful 
energy and the pathos of an overwhelming 
defeat, followed in a few months by his death 
in the full splendor of his intellect. Had he 
resisted the enchantment of the siren, poli- 
tics, he might have lived a better, a happier, 
a longer life, in the enjoyment of profes- 
sional success and domestic peace and tran- 
guility. 
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THEM ’LEVEN STUBBORN MEN. 
By Joun COLLINs. 


I served upon a jury once, 
When | had come to town; 

You mind it now—when old Jake Howe 
Sued Uncle Hiram Brown. 


1 set and heard just every word 
That them two lawyers said, 

And learned enough of law to stuff 
Most any feller’s head. 


And soon as Hiram’s !awyer seen 
I understood the thing, 

I tell you, he just treated me 
Like I was born a king. 


I s’pose you heard that afterward 
They tried the case again 

Because right square agin me there 
Was ‘leven stubborn men. 


] could agree to Hiram’s plea; 
I seen his case was clear. 

The lawyer tried on t’other side 
To claim ’twas mighty queer. 


The judge, too, got—it made me hot— 
At times clean off his base, 

And Hiram’s lawyer told him so 
Right out before his face. 


I knowed that Howe begun the row— 
That Hiram ought to win— 

And swore that I’d take Hiram’s side 
And stay through thick and thin. 


But what could one poor chap a-done 
To find a verdict, when 

He had to win the case agin 
Them ‘leven stubborn men? 
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THE HUMBERT TRIAL. A GLIMPSE OF A FRENCH 
CAUSE CELEBRE. 


By A. E. PILissury. 


N the vacation rambles of an American 
lawyer, surveying the realms and noting 
the customs of European nations, few things 
are more interesting than personal observa- 
tion of their judicial proceedings. A visit to 
the Court of Assises of Paris during the 
Humbert-Daurignac tria] has left some im- 
pressions which, if they can be reflected in 
print, may not be unwelcome to members of 
the profession who look in vain for a mental 
picture of a foreign court of justice in the 
colorless formality of the Law Reports. 

The central figure in this extraordinary 
case, which marked an epoch in the history 
of fraud, scandalized the French judiciary, 
threatened the government, and finally cul- 
minated in one of the most sensational trials 
of our time, was originally a peasant girl of 
Touiouse, by name Thérése Daurignac, by 
vocation successively a laundress, sales- 
woman and milliner’s apprentice. In or about 
1877 she caused it to be given out that she 
had inherited from an American named 
Robert Henry Crawford a fortune of one 
hundred million francs. She came to Paris, 
married Frederic Humbert, an advocate with 
a taste for poetry and the arts, son of an 
ex-Minister of Justice, who was one of the 
most eminent lawyers in France, and em- 
barked upon a meteoric career of luxury and 
display with money borrowed upon the faith 
of her alleged inheritance. She acquired an 
imposing mansion in the most fashionable 
quarter of Paris, furnished and adorned with 
the rarest works of art, a country-seat on the 
Seine, with such appurtenances as a steam 
yacht and a fleet of gondolas, various cha- 
teaux and estates in other rural parts, estab- 
lished in Paris a life insurance and annuity 
company, the Rentes Viagéres, entertained 
lavishly, some of the most eminent men in 
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France sitting at her table, frequenting her 
box at the Opera, shooting over her pre- 
serves, and borrowing her money, and for 
about twenty years maintained a consider- 
able influence in political and financial cir- 
cles, and a foremost place among the brilliant 
leaders of smart Parisian society. All this 
she did upon no other capital than her own 
assurance, without a franc in the world that 
she could honestly call her own. 

The tale by which this Circe lured the 
money-lenders to their destruction was, in 
substance, this: As she was about to enter 
upon her inherited wealth, two nephews of 
the deceased Crawford turned up, with an- 
other will of the same date as that under 
which she claimed, dividing the hundred mil- 
lions between her and themselves. This led 
to controversy, but the Crawfords, represent- 
ing that they cared nothing for the money 
and only desired to carry out their uncle’s 
wish to unite the families of Crawford and 
Daurignac, proposed that one of them 
should marry Mme. Humbert’s younger sis- 
ter; and it was finally agreed that the whole 
fortune should be deposited with Mme. 
Humbert, to be invested in French rentes, 
from which she should take to her own use 
an income of one thousand francs per day, 
holding the capital and its further accumula- 
tions as the dowry of her sister upon the 
marriage. Accordingly, the safe, now cele- 
brated, was installed in her house and filled 
with the securities in which the fortune was 
invested. When Mlle. Daurignac, the pro- 
spective fianceé, reached her majority, she 
declined the alternative of marrying either 
of the Crawfords. This led to further con- 
troversy, and finally to an agreement of 
compromise by which the bulk of the fortune 
became the property of Mme. Humbert. 
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Down to this point, the only substantial 
reality is the safe; which by itself obviously 
is not enough for the purposes of the scheme. 
But certain alleged violations of this supposi- 
titilous agreement were made to furnish a 
basis for fictitious litigation between the 
Crawfords and Mme. Humbert, which, in 
various forms, has occupied the attention of 
the French tribunals, up to the supreme 
Court of Cassation, for a dozen years or 
more; involving complicated and voluminous 
proceedings, with several judgments in her 
favor, and appearing to establish the exist- 
ence of the fortune, and her possession of 
and title to it. The records of the litigation 
and the judgments were real and genuine. 
The Crawfords were, of course, imaginary 
personages, represented when necessary by 
Mme. Humbert’s husband and her brothers 
Emile and Romain Daurignac, her accom- 
plices in the scheme and co-defendants in 
the trial. The judgments in her favor are 
thus easily accounted for. 

By means of her story, corroborated by 
the safe and the official records of the litiga- 
tion, Mme. Humbert borrowed from banks 
and money-lenders, from time to time, the 
capital upon which she exploited herself and 
her various enterprises, to the amount of 
between sixty and seventy millions of francs; 
of wnich something like seventeen millions 
was repaid, leaving an indebtedness of about 
fifty millions at the time of the catastrophe. 
The bubble was finally punctured by a judi- 
cial order, May 19, 1902, for examination of 
the contents of the safe; which, being opened 
by the authorities, was found to contain one 
English penny piece, and nothing more. The 
Humberts and Daurignacs fled to Madrid, 
where they were arrested in December, 1902, 
and brought to Paris for trial upon charges 
of forgery and swindling. 

The wild absurdity of this performance 
would be wholly and irresistibly humorous, 
but for the shadow cast upon it by the ruin 
of the victims of the Rentes Viagéres and 








many of Mme. Humbert’s creditors, and the 
darker and mysterious interest which it bor- 
rows from the murder of the banker Schotts 
man, a creditor to a large amount, in a rail- 
way train between Paris and Lille, the sui- 
cide of the banker Girard, another principal 
creditor, and the death by suicide or murder 
of Frederic Humbert’s nephew and name- 
sake. Apparently, however, no guilty con- 
nection of the Humbert-Daurignac group 
with these tragic events has ever been estab- 
lished. 

It will be seen that Mme. Humbert’s ap- 
parently complicated scheme, reduced to its 
elements, has the simplicity of genius. The 
central conception is the obtaining of credit 
by means of collusive litigation over an im- 
mense sum of money. This involves nothing 
but the personation, so far as necessary, of 
two or three non-existent characters. All the 
rest is comparatively simple detail. In fact, 
little or no actual personation of the mythical 
Crawfords appears to have become essen- 


tial. The eminent advocates who at one 
time or another appeared on that side 
of the litigation received their instruc- 


tions from a notary at Havre, supposed to 
be in direct communication with the Craw- 
fords, and authorize! to represent them, and 
the proceedings were so managed as not to 
ca!l for their appearance in the flesh before 
any judicial tribunal. Whether this notary 
was a dupe or an accomnlice does not yet 
appear to be determined. The scheme would 
have been possible in our own country, and 
probably in any other. 

The fourteenth day of August, the sixth of 
the Humbert trial, was a genuine American 
dog-day in Paris. The Court of Assises sits 
in the Palais de Justice on the north bank of 
the Seine, in a handsome and spacious cham- 
ber, much longer than the average American 
court room, but lighted and ventilated only 
by a row of windows high above the floor 
on a single side. It was densely crowded in 
every part, a brilliant bouquet of feminine 
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colors appearing in the centre of the section 
assigned to the public, and the atmosphere 
was stifling, 

The judges enter at the simple announce- 
ment of “the court,” take their places and 
proceed at once to business, without formal 
proclamation or other ceremonia:. At the 
adjournment the President announces the 
time of the next session, and the judges file 
out of the chamber in the order of their rank, 
the audience rising respectfully when they 
enter and retire. They sit upon a dais slightly 
raised above the floor, surrounding one end 
of the chamber, flanked on the right and on 
the same level by the Advocate-General and 
at his right by the jury, and on the left by 
the officers of the court and the prisoners, 
the latter surrounded by a cordon of police, 
in full uniform, including their head-cover- 
ings, according to the European custom. In 
the enclosure thus formed are the members 
of the bar, the counsel for the prisoners sit- 
ting directly in front of them, and in the 
rear of the bar the audience. On the dais 
behind the judges are a dozen or more seats 
for visitors of note, especially judges of 
other courts, most of whom were observed 
on the present occasion to wear the ribbon 
of some civic distinction. Lawyers on this 
side of the water may be interested to know 
that a couple of their brethren, decorated 
only with American citizenship, were deemed 
by the President of the tribunal qualified for 
acmission to this select circle. To these vis- 
itors a home-like appearance was imparted 
to the scene by the easy manners of a swarm 
of newspaper reporters and sketch-artists, 
who strolled about the bar, in a recess of the 
proceedings, wearing their hats and chatting 
affably with the principal personages of the 
trial. 

The Court of Assises of Paris is the high- 
est tribunal for the trial of crimes, and is 


commonly constituted of three judges, 
selected in rotation from the seven civil 
chambers. M. Bonnet, who presided at the 








Humbert trial, is a member of the Court of 
Appeal of Paris, and is understood to have 
been assigned to this duty for his exceptional 
ability, especially in the examination of wit- 
nesses. At the opening of the trial, as a 
precaution against miscarriage by illness or 
other disaster in view of its importance and 
probable length, the Advocate-General 
moved for an additional judge, and two extra 
jurors to sit with the panel of twelve, and 
this was ordered. 

The judges and the Advocate-General are 
gowned in red, the bar in black, each with a 
facing of ermine. The horse-hair wig is not 
an instrumentality of French justice, but a 
square cap of black silk or velvet, which may 
be but is not usually worn in court, forms 
part of the official costume of the judges and 
advocates. With characteristic French adap- 
tability in the matter of dress, they wear this 
livery with an easy grace which makes it 
seem becoming and an appropriate part of 
themselves; in marked and favorable contr:ist 
with the grotesque and monastic appearance 
presented by the tonsured English judges and 
barristers in wig and robes. The French 
judges and lawyers are a fine-looking body 
of men, usually bearded, well groomed, and 
appearing like cultivated men of the world. 
Maitre Labori, the most interesting figure 
among them, is of medium size, blonde, gold- 
spectacled, Vandyke bearded, quick and in- 
cisive in manner and speech. The jury ap- 
peared to be intelligent and substantial men, 
comparing favorably with the. best of our 
own. Several were observed busily taking 
notes of the testimony. Hardly a personage 
actively concerned in the trial seemed to be 
beyond middle age. 

In the French criminal procedure the ac- 
cused and the witnesses are first examined 
by the juge d'instruction, whose dossier, or 
synopsis of the testimony, transmitted to the 
court, constitutes the brief, so to say, upon 
which the President of the Tribunal, as the 
presiding judge is called, conducts the trial. 
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The examination of the witnesses is chiefly 
by the President; the counsel, though having 
a much greater freedom of interruption and 
running comment than with us, playing com- 
paratively a minor part until they come to 
address the jury. It is to the credit of the 
French that in swearing witnesses they have 
abandoned the repulsive practice of “kissing 
the book,” which still prevails in England, 
and require only the uplifted hand. 
Fortunately for the interest of the occa- 
sion, it happened that among the witnesses 
introduced at this time Cattaui, the 
money-lending creditor who had instigated 
the proceedings for the opening of the safe. 
This man was the béte noir of the Humberts, 
and his appearance instantly produced what 
the Parisian newspaper reporters call a 
crise psychologique. The delivery of his evi- 
dence was a running fire of question and 
answer, interruption, retort, comment and 
ejaculation, following one upon the other 
like the discharges from a Gatling gun. A 
few actual samples of the proceedings will 
convey a more vivid idea of their character 
For example: 


was 


than pages of description. 


M. Catraul. She demanded two hundred thousand 
francs, and we paid her that sum. 

MME. HuMBERT. It is false. 

THE PRESIDENT. Don’t interrupt him. 

Mme. Humbert. I will not sit quiet under such a 
falsehood. 

CaTraul. The sum has been audited. 

MreE. Lagori. Yes, but who has audited the auditor ? 

Mme. Humbert. Cattaui isavampire. Remember, 
it was this man who got control of the Minister of 
Justice, by employing his services as private counsel. 

THE PRESIDENT. Stop a moment. I allow you a 
large liberty, but your form of expression is objection- 
able. 

MME. HUMBERT. 
man Cattaui. 

THE PRESIDENT. So you may, but speak of him in 
such terms as I can properly permit you to use. 

Mme. Humpert. Cattaui knows that he has robbed 


I wish to speak a little of this 


us. 
THE PRESIDENT. No, no, that is not the kind of 
expression I mean. Here is a witness called at your 
request. Discuss him as much as you like, but treat 
him with the respect due a witness. 
FREDERIC HUMBERT (satirically). 
the profoundest respect and deference ! 
Mre. Lazori. Mr. President, I wish to propose a 
question, and I wish to put it in proper terms. Will 
you ask M. Cattaui whether he did not send his books 


Oh, yes! With 


to Egypt in rgor, in order to put them beyond reach of 
judicial examination? 

M. CaTTaulI. What books? 

MRE. LAgori. Your books of account. 

THE PRESIDENT. Will you specify ? 
to put the question in those terms. 

MreE. LAsori. Translate it as you like, Mr. Presi- 
dent. 

THE PRESIDENT. 
ferable— 

MreE. Lazori. How will you have it put? 

THE PRESIDENT. There are some expressions which 
ought not to be used in court. 

MreE. Lasori. If you mean inexact or incomplete 
expressions, you are right. 

THE PRESIDENT. The meaning may be as forcible 
as you like, but the form should be moderate. 

M. CLuNET (counsel for Emile Daurignac). 
President, will you allow me a word ? 

THE PRESIDENT. Yes, but not all of you at once. 


I do not wish 


In the public interest it is pre- 


Mr. 


And so jorth. All this with a vehemence 
of gesticulation fully justifying the adage that 
a Frenchman cannot talk with his hands 
tied. 

Again: 


I do not make asser 
What have you to 


MRE. LAzBoRI (to Cattaui). 
tions. I present the documents. 
say to them? 

CarTaul. My books have been seized, examined, 
verified, turned and returned, and they found but 490,- 
ooo francs to the credit of Mme. Humbert. 

MreE. Lasort. Then M. Roy has made a false 
statement? 

THE PRESIDENT. 
use that expression. 

MRE. LAgori. But, Mr. President, it is necessary to 
select some expression. 

THE ADVOCATE-GENERAL. 
have been misled or deceived. 

ROMAIN DAURIGNAC. There were four police com- 
missaries with him. 

MRE. LABorI. If everybody is deceived, we, too, may 
be, but that does not make the evidence any better. 

FREDERIC HuMBERT (satirically). It is, of course, 
only the witnesses for the prosecution who are never 
mistaken ! 


Observe, it is not necessary to 


M. Roy may very likely 


Cattaui wore the ribbon, and being asked 
for what reason he was decorated, replied 
that it was for services rendered the govern- 
ment in Egypt. This brought out from the 
accused and their counsel sundry satirical 
suggestions touching the character of the 
services in question, much to the entertain- 
ment of the crowd, in which the improvident 
who have sworn eternal hate against the 
whole money-lending tribe were evidently 
well represented. Indeed a strong hope of the 
defence was in the popular prejudice against 
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the usurers. It is to Mre. Labori’s credit 
that he did not press this appeal too far, and 
to the credit of the jury that they dis- 
regarded it. 

The following will serve to show the free- 
dom which prevails between the President of 
the tribunal and the prisoner at the bar. The 
prosecution was trying to show that the 
Daurignacs had personated the Crawfords: 


THE WirNEss. Some people came to the house who 
were called “ the diplomats,” and one “ His Highness.” 

THE PRESIDENT. Was this Emile Daurignac? 

EMILE DauriGNac. I pray you, Mr. President, let 
the witness continue. This is a very serious matter. 
I am in danger of punishment. You seem to be amus- 
ing yourself, but I am not. 

THE PRESIDENT. My question is precisely in your 


line. 
DauRIGNAC. You appear to wish to cut off the 
witness. We maintain that the defence should have 


the largest possible latitude. Consider, we have waited 
eight months for this opportunity. 

THE PRESIDENT. I submit that I am making it as 
large as possible, and as you deny personating Craw- 
ford, v hen I ask a witness whether you did so you have 
no occasion to complain. What more would you have? 

At the end of a passage of fence between 
the President and Mme. Humbert, she neatly 
secures the last word, according to the cus- 
tom of the sex. The President is admonish- 
ing her upon her behavior, which reproof she 
meets with spirited retort and remonstrance. 
Finally: 

THE PRESIDENT. I do not exact personal respect for 
myself, but you must pay some respect to the court. 

MME HuMBERT. (with sarcastic politeness). Thank 
you, Mr. President, for that distinction. It is well put. 

The President received the fire of the pris- 
oners and their counsel with perfect com- 
posure, betraying no irritation and no dis- 
position to resent the freest exercise of their 
privilege consistent with a decent regard for 
order. 
self, he had no occasion to retreat behind the 
It was a fair 


Being quite able to take care of him- 


barrier of his official dignity. 
field and no favor. 

In this stage of the trial Mme. Humbert 
took a more active part than her counsel, 
She was plainly dressed in black, and ap- 
peared sallow and careworn; but in spite of 
this, and of her thin and pointed aquiline 








nose and masculine chin, it is apparent that 
she may have been an attractive, or at least 
what is called a “stylish” woman. Probably 
she did not overstate her age in declaring 
it to be “about forty”; an admission which 
might not have been wholly satisfactory to a 
life insurance company, and which was re- 
ceived by the President with some ironical 
pleasantry, promptly retaliated upon him by 
the fair defendant. At the close of Cattaui’s 
evidence, she interjected into the proceed- 
ings a commentary upon it of exactly forty 
minutes; addressing the jury with perfect 
fluency and considerable 
grace of gesture and manner, and apparently 
with some force and effect. The President 
made one or two ineffectual attempts to cut 
her off, but with this exception she was un- 
disturbed, and judges and jury, as well as 
the bar and the audience, listened with the 
closest attention to all she had to say. 
Mme. Humbert’s long-deferred disclosure, 
the “awful secret’’ sprung upon the court and 
the public in a speech addressed by her to the 
jury at the very end of the trial—that the 
mysterious Crawford was actually the Reg- 
nier who acted as intermediary between Mar- 
shal Bazaine and Bismarck in the treasonable 
surrender of Metz in 1870, conveying the 
inference that the Crawford millions were the 
corrupt fruit of that transaction, from whence 
arose the necessity for secrecy and conceal- 
ment—produced no public sensation, and 
seems to have affected the tribunal, if at all, 
only as the crowning proof of her genius for 
mendacity. There is some historical founda- 
tion for such a story, in Bazaine’s trial and 
sentence to death for treason, and the con- 
demnation “in contumacy,” at the same time, 
of one Regnier, who had disappeared, for 
complicity in the affair. It was an ingenious 
invention, and it aimed high, but it came too 
late to be of service. The Parisian press and 
the prosecuting counsel paid tribute to the 
United States as a world-power by adopting 
our word “bluff” (pronounced bloof) to char- 


self-possession, 
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acterize Mme. Humbert’s inventions, and this 
American product is now duly incorporated 
into the French vernacular. 

Whatever may be said of the appearance 
of indecorum which the French tribunals 
often present to a stranger, they perform 
their functions with more directness and dis- 
patch, and less parade of archaic forms and 
ceremonies, than the courts of the English- 
speaking nations, and probably, in general. 
not less efficiently. The French do not seem 
te consider a court of justice holy ground, 
but a place of business. It may, perhaps, be 
oven to doubt whether sanctimony actually 
contributes anything, by itself, to the effi- 
ciency of justice. In the Humbert trial there 
was no lack of proper dignity on the part of 
the tribunal, and beneath all the smoke and 
clamor there was plainly to be felt the steady 
undercurrent of a serious purpose. 

Direct observation of French judicial pro- 
ceedings is calculated to impress one that 
much of the criticism upon them is superficial 
and unwarranted. In general there is little 
ground for the impression that the rights of 
the accused in criminal prosecutions are dis- 
regarded. In many particulars the prisoner 
is alowed a latitude unknown to the English 
or American courts. The French tribunals 
have a way of threshing out things as they 
go along, which may strike a foreign lawver 
as disorderly and confusing, but clearly does 
the accused no harm. They are not entirely 
alone in this. The writer once saw the Lord 
Chief Justice of England stop a trial, im 
medias res, to take the opinion of the jury 
upon a single question in the case. The jury, 
under his direction, put their heads together 
and returned a finding upon it, his Lordship 
taking snuff with much satisfaction in the 
interval, after which the trial proceeded with 
that question settled. If the defendant has 
no opportunity for hours, or perhaps for 
days, to contradict or explain a damaging 


statement by a government witness, the im- . 


pression may become so fixed in the minds of 





the jury as to be practically indelible. In 
France, the prisoner may contradict or ex- 
plain upon the spot, so that the charge and 
the answer go to the jury together. The 
practice is not wholly objectionable. If it 
results, as sometimes it does, in interrup- 
tion, altercation, and a sort of free fight, in 
which judges, counsel and parties are all try- 
ing to be heard at once, it must be remem- 
bered that much of this is due to the natural 
vivacity of the French temperament and 
manner; that Frenchmen are not always ex- 
cited when they appear to be; and that the 
material question is not of the effect ot such 
proceedings upon our minds, but upon 
theirs. 

The French practice of interrogating the 
accused, if fairly conducted, has much to 
recommend it. Of all means of developing 
the truth of a criminal case it is the most 
effective. There is usually no reason why 
an innocent person should fear to account for 
himself or explain his conduct. Probably the 
privilege is sometimes abused. ‘No rule of 
man’s making is or can be executed wi'h 
absolutely exact justice. Yet between this 
practice on one hand, and on the other 
our rule of immunity from disclosure, o‘ten 
administered with a superstitious deference 
which sacrifices the rights of the public to 
the protection of the accused, there is much 
reason to believe that the interests of justice 
lie with the former. The present, however, 
is not an opportune time to suggest any 
modification of such constitutional restraints 
as remain to us. 

The speeches to the jury which concluded 
the Humbert trial, by M. Blondel, the Advo- 
cate-General, and Mre. Labori, who had the 
close, were of a high order; moderate in 
statement, forcible in reasoning, free from 
any straining after rhetorical effect, but 
marked by a dignity of tone and symmetry 
of stvle now rarely known to our courts. The 
accused were charged with three offences; 
forgery, availing of forgery, and swindling. 
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The first two are crimes, the third a mis- 
demeanor. It was evident from the first that 
Mre. Labori, not expecting to secure an ac- 
quittal, was steering toward a conviction 
He handled 
the evidence with great skill, and, while 
strongly tempted to take advantage of the 
popular feeling by arousing the prejudice of 
the jury against the government, in view of 
its failure to put a speedier check upon the 
predatory career of the Humberts, he used 
He was direct and 
bold, but not violent or vituperative. The 
result of the trial was unavoidable. The con- 
duct of the defence will detract nothing from 
the enviable reputation of this brilliant and 
fearless advocate, distinguished at the French 
bar as the one man! of eminence who faces 


upon the minor charge alone. 


this weapon sparingly. 





the mob or the government with equal 
courage. 

At the close of the twelve days’ trial, after 
deliberating four hours, the jury found the 
prisoners guilty upon all the charges. The 
verdict was clearly in accord with the evi- 
dence, the views of the judges, and _intelli- 
gent public opinion. The penalty imposed, 
of five vears’ réclusion (solitary or separate 
confinement, but less severe than penal servi- 
tude) for the Humberts, and three and two 
years’ imprisonment respectively for the 
Daurignacs, is remarkable for its mod- 
eration. If justice is only placated by this 
result, it was reached with commendable ex- 
pedition, and without the appearance of any 
disposition to press the power of the govern- 
ment unduly in view of the aggravated char- 
acter of the offence. 





ELI BASSETT — JUDGE. 


By GerorcE O. BLuMr. 


E don’t have much call for law up our 
way, because our neighbors in the town 
of Jasper, State of Maine, are law-abiding 
citizens. But once in a while some one has 
a little difference to settle and on such occa- 
sions Trial Justice Bassett puts aside his 
farming and assumes the robes of judge with 
great satisfaction to all concerned. No one 
has ever been known to dissent from his rul- 
ings, and his findings, for plaintiff or defend- 
ant whichever it may be, is the end of that 
particular case. 

One day in August Joel Spear had a little 
trouble with Hank Ridley over a cow which 
Joel had bought from Hank with the under- 
standing that the cow was new milch and all 
right in every respect. Constable Obed True 
served the writ, the return was made and the 
case duly entered in court. The court was 


| 
| 
| 
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always held in the back of Orrin Chase’s 
store down at the village, which was a large, 
roomy place accommodating about twenty 
people by crowding. Judge Bassett drove 
up to the Chase’s the day set for the trial and 
hitched his gray mare. The Judge didn’t live 
but about half a mile up the road, but he 
always hitched up and drove down at court 
time, as he wished to uphold the dignity of 
his office. 

The Judge mounted to the bench and 
rapped for order, while Hen Bailey, who was 
clerk of the court, called the case of Spear v. 
Ridley. The day was hot and lowry, and the 
Judge was plainly uneasy about something. 
Just after Hen Bailey got through, Judge 
Bassett, looking out of the open window at 
the sky overhead, said: “Boys, looks ter me 
ez ef we wuz goin’ ter hev a shower; wind’s 
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in the south, an’ I’ve a tarnal sight o’ hay 
out; s’posin’ we adjourn this here case tel 
termorrer mornin’ "bout this time?” Both 
sides were willing, and every one hurried out 
and home to get in their hay before the 
shower came. 

Next morning all were on hand at the ap- 
pointed time, and as it was a fine day, it bid 
fair to get a hearing on the case of Spear v. 
Ridley, which was called again by Hen 
Bailey. Lem Springer’s boy, Burt, who was 
studying law over at the Academy, was coun- 
sel for Joel Spear, plaintiff, while Ben Newell 
handled Ridley’s side. 

Burt said: “This is a case, your honor, of 
breach of contract, wherein the plaintiff, Joel 
Spear, alleges gross misrepresentation on the 
part of the defendant, Hank Ridley, in re- 
gard to sale of a cow to said Joel Spear upon 
July twenty-third last.” 

The Judge, who had just finished cutting 
a chew of Battle-Axe tobacco, said: “All 
right, Burt. Call your witnesses.” 

Whereupon Len Merriman took the stand, 
and in response to Burt Springer’s “Tell 
what you know about this case, Mr. Merri- 
man,” he said: “I wuz halvin’ work with 
Joel et the time, and we wuz mowin’ Joel’s 
intervale. Jest ez I pulled up ter whet my 
scythe Hank Ridley druv down ’cross and 
sings out ter Joel, ‘How’ll yer trade them 
yearlin’s o’ yourn? I’ve got er spankin’ new 
milch I got over Richmond way I'll let yer 
hev with ten ter boot. I’ll warrant ye she’s 
all sound and ye won’t hev ter use no butter 
coloring neither.’ ‘Jump in,’ says Hank, ‘an’ 
we'll drive over an’ take a look at her.’ So 
Joel druv over ter Hank’s, an’ thet’s all I 
know ’bout et.” 

Thereupon Joel took the stand and said, 
in part: “I hain’t no hand et squeelin’ on a 
trade ef et’s done fair.” Hereupon Ben 
Newell objected, and Judge Bassett said: 
“Joel, you jest go on an’ tell what happened 
arter you druv off with Hank and I'll handle 
ther fairness part on it. By ther way, Hank, 


ain’t this ther same cow you let Bill Potte 
hev for thet set of traverse runners?” Han! 
said, “Yaas, | guess it be, Jedge,” whereupo: 
the Judge chuckled and said, “I kinder cal 
lated it war the same cow.” 

Then Joel resumed his testimony, saying 
“Tl druv over to Hank Ridley’s, an’ we wer 
into the tie-up, an’ there wuz ez likely a 
lookin’ cow ez I ever see. Hank said sie 
wuz a full blood Holstein, an’ he wouldn't 
let her go only he needed a leetle money. He 
said, ‘I’ll tell yer what yer do, Joel; don’t you 
take her now, but come over ternight, an’ 
I'll show ye what a mess o’ milk she gives.’ 
So I druv over to Hank’s thet night along 
‘bout milkin’ time an’ met Hank ccmin’ out 
o’ the tie-up with a heapin’ pail uv milk. He 
said, ‘There ye be, Joel. I thought ve never 
wuz goin’ ter come.’ 

“Now all you folks,” said Joel, “knows 1 
ain’t milked a cow ther time we 
shingled the widder Malcolm’s barn an’ I fe’] 
off the scaffoldin’. Well, anyhow, I sez ter 
Hank, ‘You write out a guarantee an’ [ Il 
give you thirty-five dollars in money an’ one 
o’ them black shoats you wuz lookin’ at ther 
other day.’ Hank didn’t seem ter be in no 
desprit hurry, but finally he sez, ‘Joel, you 
may hev her, an’ I'll write yer a guarantee.’ 
So he writ out the guarantee an’ I druv him 
down ter my house an’ paid him his money, 
and put one uv the black shoats out seprit, so 
that when he come arter it one c the women 
folks ud know which one wuz his in c2se I 
warn’t at home. Now, Jedge Basseit, ’bout 
thet guarantee,” whereupon Burt Springer 
handed the Judge the paper on which the 
guarantee was written. 

Ben Newell tried to have it thrown out be- 
cause he said it was only a matter uv pel te- 
ness on the part uv Hank Ridley in givin’ it 
to Joel, ez Hank couldn’t guarantee some- 
thing that he hadn’t raised. But Judge Bas- 
sett said: “Ben, this here guarantee wuz giv’ 
ter Joel as ther best uv Hank’s knowledge 
uv ther cow durin’ ther time he hed hed it, 


sense 























YiIM 


Wrong Without Remedy: A Legal Satire. 


ant 





so I think we’ll hev ter admit it.” Hereupon 
the Judge read the guarantee aloud, which 
was, in substance: 

“T, Hank Ridley, guarantee the black and 
white cow known as Spot ter be perfectly 
sound, an’ thet no one needs ter put no butter 
colorin’ in her cream, ez there’s be no call 
fer it.” 

“There’s ther pint right there, Jedge,” says 
Joel; “the dern critter never give no milk 
thet yer could put butter colorin’ in, because 
she wor ez farrer ez a burnt boot.” 

This ended Joel’s testimony, and the other 
side being called and not having anything to 
offer, counsel’s pleas were dispensed with, 
and Judge Bassett said: “Friends an’ neigh- 
bors, we have jest heard how neighbor Joel 
Spears wuz tuk in by neighbor Hank Ridley 
on a cow trade. We hev afore us the ques- 
tion ez to whether Joel has a right ter dam- 
ages agin Hank on ’count of said trade. In 
the fust place, how many of ve ever beat 
Hank on any kinder uv a trade and how 
many of ye air there but what knows that 








Hank is a hoss jockey. Ef Joel hed a come 
ter me, * could a told him all ’bout thet cow; 
but Joel says ter himself thet a cow is wuth 
seventy-five dollars, ef she’s wuth a cent, an’ 
ef Joel hed been right, he’d a had it all over 
town how he beat Hank Ridley. Now we 
cum ter the pail uv milk and ther guarantee. 
Hank didn’t tell Joel thet ther milk in the 
pail come from the full blood Holstein. He 
said, ‘There ye be, Joel; I thought ye never 
wuz goin’ ter come, holdin’ up the pail. 
Sides all this, the guarantee says no need uv 
butter colorin’, ez there’ll be no call for it. 
Course there warn’t no call for it. I had this 
all figur’d out over a week ago, ez I to!’ Lem 
Springer down to Potter’s Mill; Joel hain't 
got no complaint. We hev no evidence in 
writin’ thet Hank brought "bout ther sale of 
the cow by atrick. There wor no force used. 
Joel hain’t a drinkin’ man, so he warn’t im- 
posed on; it wor jest fected by a leetle sharp 
tradin’, so it ‘pears ter me ez ther pl’t’f hez 
produced no evidence in s’port uv his claim; 
we'll dismiss the case.” 
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VI. 


EXPENDITURES NECESSARY, BUT UNLAWFUL. 


By WaLLacE McCamant. 


NDERSON up to this time had never at- 
tempted to prey on a railroad corpora- 
tion. He knew the power possessed by rail- 
road officials and the fight they were capable 
of putting up when once aroused. But Ander- 
son was now in the possession of large 
available assets and was in receipt each 
month of a handsome income from his Ore- 
gon mine. He had no enterprise on hand 
for the time being and he determined to 
utilize his knowledge of corporation law for 
the purpose of transferring to his own ac- 





count some of the surplus funds of a railway 
corporation. He had for several years been 
the owner of a few shares of stock in the 
St. Louis and Western Railway Company 
and he began with serving a notice on this 
company that he desired to examine their 
books. He received no reply to his notice 
and wrote again after a reasonable time on 
the same subject. This communication also 
remained unanswered and finally Anderson 
called at the offices of the company with 
his expert and demanded the right to ex- 
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amine the auditor’s books. The right was 
denied and he immediately began a manda- 
mus proceeding to enforce it. This pro- 
ceeding was hotly contested on both sides. 
It found its way through the several courts, 
and finally at the end of two years a peremp- 
tory writ of mandamus was issued directing 
the officers of the company to permit tne 
examination. Anderson accompanied the 
sheriff and saw that the writ was personally 
served on the secretary, the treasurer and 
the auditor. 

Anderson and his expert settled thmselves 
in the office of the latter official and from 
day to day spent their time in wading 
through the books of the company for the 
previous six years. They were treated cav- 
alierly by the railway men; sarcastic remarks 
were made about them with intent that they 
might overhear; in countless ways they were 
impeded and embarrassed in their work of 
investigation, They paid as little attention 
as possible to these things and proceeded 
with their work with a patience and tenacity 
of purpose worthy of a better cause. 

After several months’ work Anderson 
was able to write the following letter to 
the treasurer: 


George M. Knox, 

Treasurer St. Louis and Western Railway 

Company, 
St. Louis, Mo. 
Dear Sir: 

On investigation of the books of the cor- 
poration I find a record of itemized expend- 
itures by you as the treasurer of the cor- 
poration during the past two years which 
may be conveniently lumped together as 
follows: 

Expense of securing additional neces- 

sary franchises for the use of 

wipeete Ge Sh. TE, ook cassie ws $31,256 
Contribution to campaign fund to 

reélect Governor Bean of Col- 

a ee er eee eee 
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Amounts expended to beat Legisla- 
tors Hatch, Jones, Maxwell and 
Atchison, all candidates for re- 
election and all hostile to corpor- 
i TRE nbd cb saeies eas 

Amounts expended to assist in re- 
electing Legislators Dixon, Hamp- 
ton, Williams, Lefever, Bascom, 
Kirby and O’Farrell, all friends of 
TOG WUE a daivdadinces semindss 11,465 

Amounts expended in protecting 
company’s interests at last session 
of Missouri legislature .......... 23,400 

Amounts expended in_ protecting 
company’s interests at last session 
of Kansas legislature ........... 17,750 

Amounts expended in protecting 
company’s interests at last session 
of Colorado legislature ......... 14,880 


9,830 


Total expenditure for purposes 
above noted in two years..... $113,581 

There are records of similar expenditures 
during the previous four years which ag- 
gregate $206,413 additional. 

None of these sums appear to have been 
paid for legitimate arguments made before 
the respective committees of the several 
State and municipal legislatures, for it ap- 
pears elsewhere on the records that argu- 
ments were made in each case by retained 
counsel for the company before these sev- 
eral bodies and these counsel are paid by 
the year for their seivices. These payments 
were therefore made, as I contend, contrary 
to the policy of the law for an improper 
purpose. 

I further dispute the right of the officers 
of the corporation to give away its money 
in campaign contributions as against the 
rights of dissenting stockholders. I there- 
fore demand that these sums, aggregating 
$319,994, be forthwith returned to the 
treasury together with interest thereon to 
date. Very truly yours, 

HAMILTON ANDERSON. 
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A similar letter was written to the auditor 
and by communications sent at the same 
time Anderson made demand on the board 
of directors that the corporation bring suits 
against the treasurer, auditor, executive 
committee, and all others implicated for the 
recovery of these sums of money. 

A few days later Anderson received a 
call from one of the attorneys of the com- 
pany, a man whom he knew very pleasantly 
at the club. He explained that Governor 
Bean and the legislators whom the company 
had helped had been instrumental in smoth- 
ering and defeating legislation which might 
seriously have crippled the road. That the 
legislators whom the road had tried to heat 
were dangerous demagogues who had al- 
ready made a great deal of trouble and 
expense for the companv 

He detailed the records of oh- 
noxious legislators, explained the measures 
they had advocated and showed to Andet- 
son’s satisfaction that they were dangerous 
men who would confiscate corporate prop- 
erty if they had the power, and whose theory 
of politics was to win popularity by denounc- 
ing wealth as a crime and arraving the poor 


these 


against the rich. 

As to the franchises, he explained the 
necessity the company was’under of securing 
them and that with things as they were in 
St. Louis municipal affairs at the time. the 
franchises could not have been secured with- 
out the expenditure of this monev. He 
added that all large railway corporations 
were representetd by lobbyists at sessions of 
the legislatures of the States wherein their 
properties lay and that without such rep- 
resentation, demagogues and grafters would 
legislate corporate interests out of business. 
He contended that the amounts so expend- 
ed by the corporation were not excessive 
and in conclusion he reminded Anderson 
of the smallness of his holdings of stock and 
of the insignificant interest he had in the 
subject-matter of his complaint; he hinted 





that Anderson laid himself open to the 
charge of being a blackmailer by persist- 
ence in his contention. In response to all of 
which Anderson courteously, but firmly, ex- 
pressed his determination to bring his suit. 

A conference was held between the treas- 
urer, the auditor and the general attorney for 
the road. The general attorney advised the 
other officials that Anderson, having made 
demand on the board, had standing to liti- 
gate the matter of his complaint and that 
as to most of his contention he was likely 
to prevail. These expenditures, while prob- 
ably necessary to the protection of the cor- 
poration’s interests, were contrary to public 
policy and the litigation would probably re. 
sult in a judgment against the treasurer, the 
auditor and possibly the executive board, in 
favor of the corporation for ‘not less than 
two hundred thousand dollars. 

This judgment, when rendered, would 
moreover be under the control of Anderson 
for many purposes and Anderson could issue 
execution upon it at any time. 

“That would sweep away a large share of 
my fortune,” said Mr. Knox, the treasurer. 

The attorney added that the probing of the 
affair would be likely to send some one to 
the penitentiary. 

“We must buy our peace at all hazards,” 
said Mr. Knox. 

A few days later Anderson sold his stock 
in the St. Louis and Western for thirty thou- 
sand dollars. He surrendered the manuscript 
containing the information he had secured 
trom experting the books and signed an 
agreement whereby he contracted to pay fifty 
thousand dollars as liquidated damages it 
he should ever disclose his information as 
to the expenditures he complained of or 
should ever cause suit to be brought against 
the company for any cause. Mr. Knox was 
advised that this last agreement could not 
be enforced, but he took it, thinking its 
possession gave some assurance that Ander- 
sen would not further levy tribute on him. 
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THE GLOVE: ITS RELATION TO THE LAW, THE BENCH, 
AND THE BAR. 


By CHaRLEs J. ALDRICH. 


ROUND the glove, which evidently orig- 
inated in necessity and the common de- 
sire for comfort, have risen many quaint and 
curious customs. Most of these observances 
now exist as memories and records only. A 
few are left, however, which seem senile and 
antiquated in the presence of this youth- 
loving and over-common-sense age; yet it is 
pleasant to recall that our ceremonious 
grandfathers had many uses for the glove 
aside from the simple desire for comfort and 
appearance which almost alone appertains 
to the unromantic today. , 

The glove of ye olden time was much els 
than a gover for the hand. It was held to be 
an evidence of wealth, an insignia of rank, a 
mark of gentle breeding; and much skill and 
money were expended in attempting to make 
it reflect the wealth and station of the wearer. 
Indeed, families wore gloves as distinctive as 
their coat-of-arms. Some of them were be- 
decked with silver, gold and precious stones; 
more frequently, however, they were covered 
with significant and elaborate embroidery. 
An historian tells us that the vanity of the 
chivalrous Norman youths led them to wear 
gloves so long and ponderous, and so cov- 
ered with ornamentation that, so far as their 
hands were concerned, they were hel-less 
while gloved. The saying to be “handled with- 
out gloves” could well have originated in that 
little Dukedom which overshadowed Europe 
and conquered empires, whose youths with- 
out gloves were brave, glorious and con- 
quering. 

Antiquarians have preserved to us some of 
these wonderfully embellished gloves. In- 
deed, it is said that the one glove-cuff re- 
maining to us of the beautiful pair that the 
accomplished but unfortunate Mary of Scot- 
land “broidered” with her own hands for the 





1uffianly Darnley, is said to be one of the 
most artistic bits of needlework in existence 

It is natural that many of the romantic 
observances connected with the glove should 
not escape the limner’s art. In nearly all 
large collections of paintings will be found 
some striking picture dealing with the cus- 
tom of challenging by the glove. Some of 
these are bold in conception, I recall a very 
striking one in which a warlike knight is 
offering back on the point of his sword the 
glove which he has accepted as a gage of 
battle. His opponent is standing reluctantly 
and listening hesitatingly to the arguments 
of a priest, who, it is easy to understand, is 
urging him not to engage in the deadly com- 
bat so earnestly symbolized by the other. 

A Pleudeman has given to art his concep- 
tion of the defiant act of the unfortunate 
Prince Conradin of Hohenstaufen, who, 
throwing his glove among the crowd from 
the scaffold in the market of Naples, en- 
treated some one to carry it as an investure 
of his kingly titles to his relatives, who would 
avenge his death and by virtue of his glove 
regain the crown. 

Indeed, from the time that Boaz took 
Ruth to wife and bought the lands of Elime- 
lech, Chilion and Mahlon “of the hand of 
Naomi,” giving as a pledge his glove, down 
to our own times, when the theatrical Ger- 
man Emperor commanded his brother Henry 
to lay his “mailed hand” upon the far East, 
we have this little article of wearing apparel 
mosaiced in history along with many wicked 
deeds’ and wise ones, with treacherous 
queens and crafty statesmen, austere church- 
men and bewigged judges, kings both wise 
and foolish, fair women and heartless poison- 
ers, swaggering sworders and great cap- 
tains. This simple covering of the hand has 
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afforded the romancer a theme, and poets 
from Austin Dobson to David have sung of 
it as a gage and a guaranty. Surely art, his- 
tory and song have woven the glove into the 
tapestried tales of the romantic past. 

It is an interesting study to trace the evo- 
lution of an article of dress, such asa hat ora | 
glove, from the uncouth covers which the | 
elements forced primeval man to assume, up 
to the development of the king’s crown and 
his jewelled gloves of investure. The present | 
article, however, contemplates no such ambi- | 
tious project, nor even to enter upon the gen- 
eral discussion of the various observances 
connected with the glove, but rather a brief 
survey of some of the peculiar and often- 





pledge of faith for the execution of an agree- 
ment. In fact the earliest authenticated his- 
tory which we have of the glove is of its 
being given as a pledge of faith in the con- 
veyance of a parcel of land to Boaz that was 
Elimelech’s, the husband of Naomi. 

“Then said Boaz, ‘What day thou buyest 
the field of the hand of Naomi, thou must 
buy it also of Ruth the Moabitess, the wife of 
the dead, to raise up the name of the dead 
upon his inheritance.’ 

“And the kinsman said, ‘I cannot redeem it 
for myself, lest I mar mine own inheritance: 
redeem thou my right to thyself; for I cannot 
redeem it.’ 

“Now this was the manner in former time 





GLOVE OF MARY, QUEEN OF SCOTS. 


times significant consuetudinary relations | 
which it has sustained to law, litigation, | 
judges and courts. | 

Early literature affords numerous exam- | 
ples of the custom of giving the glove as a 
pledge of faith, delivery and investiture. 

It is natural, since the glove originated in 
the necessities of the North, that in the Ori- 
ental countries its use became a matter of 
symbol, luxury and ornament. Therefore 
it is not surprising that many of the peculiar 
usages observed in connection with the glove 
should originate among the people of the 
south. 

The giving of a glove was commonly re- 
garded by these ancient Orientals as a sacred 





in Israel concerning redeeming and concern- 
ing changing, for to confirm all things; a 
man plucked off his shoe, and gave it to his 
neighbor; and this was testimony in Israel. 
“Therefore the kinsman said unto Boaz, 
‘Buy it for thee.’ So he drew off his shoe. 
“And Boaz said unto the elders, and unto 
all the people, ‘Ye are witnesses this day, that 
I have bought all that was Elimelech’s, and 
all that was Chilion’s and Mahlon’s, of the 
hand of Naomi.’” (Ruth, chapter iv, 5-9.) 
The word shoe as it appears in this passage 
should be translated as glove. The Hebrew 
word 5y5 (Nangal) signifies to shut, to 
close or to enclose, and when followed by 
535 (Regal) it must imply either a shoe or 
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sandal. When, however, the former stands 
alone, scholars have usually rendered it as 
glove. In fact, the Talmud Lexicon gives it 
as glove. Also the high authority of the 
Targum or Chaldaic version renders it as 
RPOIMpNZ (Nartek yad), the case or cover- 
ing of his right hand. Since it is quite cer- 
tain, according to Casaubon, that the Chal- 
deans wore gloves, it can be confidently as- 
sumed that glove and not shoe is the correct 
rendition of the original Hebrew of the beau- 
tiful tale of Ruth and Boaz. 

The same idiom occurs in the 108th Psalm: 
“Over Edom will I cast out my shoe; over 
Philista will I triumph.” This is more cor- 
rectly rendered by substituting glove, since 
the expression was one of defiance or threat. 
To show that this is not begging the ques- 
tion, it is well to recall that in all Oriental 
countries the shoe related to ceremonials of 
humility and sorrow. John the Baptist pro- 
claimed himself as preceding one whose shoe 
latchet he was unworthy to unloose; the sup- 
plicant still enters the presence of the East- 
ern potentate barefooted; the pilgrims 
climbed the sacred mount with bared heads 
and naked feet; the Hebrew mourner of to- 
day sits on a bench or on the floor without 
his shoes; and the orthedox Jew stands on 
his bared feet when he prays in the Temple. 
From these circumstances we are compelled 
to conclude that the powerful and poetical 
David would not have sung his contempt and 
defiance to Edom, Philista and Moab in the 
accepted idiom of humility. 

M. Joseph, a Hebrew of great literary 
talent, believed this to be the proper exposi- 
tion, and Joel Levy, the celebrated German 
translator, renders the passage referred to 
by using hand-schuh, i. c., glove or shoe for 
the hand. Both ancient and modern Rabbins 
render the word from the original writings 
as glove and not shoe. Favyn, who is per- 
haps one of the best authorities in reference 
to the customs of the days of chivalry, also 
says that the ancient custom of throwing the 
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glove was derived from the Eastern people 
who in all sales or delivery of land gave a 
glove by way of delivery and vesture. 

The titles of possession of cities were com- 
monly conveyed by the delivery of a glove 
A recorded instance occurs in an old cit) 
charter dated 1088, but more specifically by 
the Register of Parliament of Paris in 1294 
which informs us that “the Earl of Flanders 
by delivery of a glove into the King’s hand 
(Philip the Fair) gave him possession of the 
good towns of Flanders, viz., Bruges, Ghent, 
etc., etc.” 

Indeed it is evident that possession by de- 
livery of a glove was a formality observed in 
many parts of Christendom in the middle 
ages. 

Favyn claims that blessing the glove at the 
coronation of the kings of France is a rem- 
nant of the Eastern practice of vesture by 
the glove. 

Du Cange cites an instance given in a 
charter of the thirteenth century of rein- 
vesture or restitution, which was symbolized 
by the person depositing his glove upon the 
earth. In fact, the act of challenging bv 
throwing down the glove and the taking of 
it up was the seal of the compact or contract 
to meet in combat at a certain time and speci- 
fied place. 

Early may was not a globe-trotter, and but 
little a merchant; his travels were usually 
limited, and his obligations few. Indeed, be- 
fore the world became full of lawvers, 
scriveners and bankers, he employed very 
simple means to keep record of his contracts, 
of his claims and obligations. Notches were 
cut in a stick, which was afterward split in 
half, each party retaining the one-half of the 
cleft notches, which were to be compared on 
the final day of reckoning. Such crude book- 
keeping once served the national exchequer 
of England. It was natural that the leading 
men of the times recognized the fact that a 
man’s glove was easily identified; also a pair 
of good gloves were of no inconsiderable 
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value; besides there appears to be from the 
earliest times a trenchant idea as to the 
sacredness of the glove as a pledge of faith; 
hence, the giving of a glove as emblematic 
of an obligation followed. This pledge of 
the glove, the separation of a pair, each one 
useless without the other, and to be held 
apart until the day of reckoning and redemp- 
tion, was an idea suggestive and full of ro- 
mantic simplicity well calculated to appeal to 
the direct minds of primitive people. 

A gift of land to the church was often ac- 
complished by depositing the giver’s glove 
upon the altar as a seal of the compact. The 





In Holland a quaint custom has survived 
the deluge of matter-of-fact, and illustrates 
one of the oldest means of proxy known to 
the antiquarian. While lawyers and scribes 
have made, in unmistakable terms, written 
conveyances of deputized power of action in 
place of the simple sending of a glove as an 
evidence of locum tenens, yet when the Dutch 
Jan of today, who has gone to the Indies to 
make his fortune, becomes lonely and longs 
for one of the plump, blue-eyed, peach- 
cheeked damoselles of the dykes to share 
his heart and home, he writes to some friend 
describing his tastes, hopes and desires. The 





GLOVE OF HENRY VI. 


Earl of Shrewsbury, in vowing to build an 
abbey to St. Peter in 1083, placed his glove 
upon the altar as a pledge of faith. 

The glove has borne a prominent part in 
the affairs of brides as well as bargains. The 
gilt of gloves from a lover to his inamorata 
was considered a binding factor in the be- 
trothal contract. “Seales to the truth of 
hearts,” says the Coventry man in that rare 
pamphlet issued in 1618, in which the advan- 
tage of Country and Court were debated. It 
was held that the gift of “a payre of Gloves 
& a handkerchiffe are as good as the obliga- 
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friend forthwith proceeds on the French legal 
maxim, cherchez la femme. When he finds 
one both suitable and willing, he sends to the 
exile her photograph and description, the lat- 
ter including both her weight and the size 
of her dot. If her pedigree and propor- 
tions are satisfactory, the return mail brings 
the power-of-attorney and a left-hand glove to 
the friend, who goes through the marriage 
ceremony by proxy and dispatches the blush- 
ing bride on the next packet to restore the 
left glove to its mate and receive the nuptial 
kiss 


Instances of holding land by the tenure of 
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a glove are fairly numerous. A remarkable 
instance is noted in the thirty-third year of 
the reign of Henry VIIL., in which the site 
of the ancient Monastery of Workshop was 
given by the king to the Earl of Shrewsbury, 
to “be held in capite by the service of one- 
tenth of a knight’s fee, and by the royal ser- 
vice of finding the king’s right-handed glove 
at his coronation, and to support his right 
arm on that day, so long as he might hol« 
the sceptre, paying moreover a yearly sum of 
£23 8s. 6d.” 

The Manor of Elston in Nottinghamshire 
was held by the annual payment of one 
pound of cummin seed, a steel needle and 
two pairs of gloves. 

Since the earliest records of mankind and 
governments the glove has been an insignia 
of vested rights, and as such has borne a 
prominent and significant part in the cere- 
monials of coronations and installations in 
office. 

In the year of 1002 the bishops of Pader- 
born and Moncerco wefe put in possession 
of their sees by receiving a glove. 

The gloves which the archbishop presents 
to the king of France during his coronaiion 
and which have been blessed are emblematic 
of investiture of office, as well as a guaranty 
of secure possession of the kingdom. The 
following signal instance of the observance 
of this property of the glove is recorded: 
After the death of the bastard German 
usurper Mainfred, Charles of Anjou deprived 
the unfortunate German Prince Conradin of 
both crown and life. The following circum- 
stances are said to have taken place: The last 
of the house of Hohenstaufen, while ascend- 
ing the scaffold in the market place of 
Naples, lamented his hard fate, asserting the 
while his divine right to the crown. Then 
drawing off his glove, he threw it into the 
crowd and entreated some one to take it as 
a token of investiture to his relatives, who 
would avenge his death and recover his king- 


dom. A knight sufficiently bold and daring 


took it to Peter, King of Aragon, who, by 
virtue of this investiture, took up arms 
against the usurper and through the claim 
transmitted the glove was afterward 
crowned at Palmero. 

The glove upon various occasions, at dif- 


by 


ferent ages, and in separate countries has 
been used and exhibited as an emblem of 
security to the person. It is to be related 
that the unfortunate Queen of Navarre was 
sent a pair of gloves to pledge her security 
when she went among her Catholic enemies. 
History recalls how that pledge of “irrefrag- 
able faith,” as Sir Walter Scott puts it, was 
most infamously violated. 

Until the first part of the eighteenth cen- 
tury, during the annual fair called the “Free 
Mart,” a golden or gilt glove was hung out 
at the jail door in High street, at Ports- 
mouth, England, as a pledge that all persons 
who attended the fair were secure from ar- 
rest for debt during the fair’s continuance, 
which was usually about fourteen days. This 
peculiar immunity is said to be the reward 
for the service of a great crowd of petty 
criminals, debtors and montebanks, who, 
when summoned, went from the fair to the 
relief of a besieged Earl, near Portsmouth, 
and chased the enemy across the border. 

The custom of hanging a large white 
glove upon the portals of the Guild Hall in 
Devonshire towns as an announcement of 
the king’s grant to the people to hold a fair 
is still observed. This is a relic of an old 
custom sanctioned by law and was the legal 
mode of opening a Free-Mart or market. It 
was symbolic of the Royal consent to the 
privilege of assemblage of people for pleas- 
ure and exchange. The old law says “the 
king ought always to send his glove, in token 
of his consent and approval; without which, 
any law or regulations made for the Free- 
Mart, or market, are void.” 

Since the delivery of the glove was re- 
garded as a necessary part of the ceremonial 
of investiture with office, it naturally fol- 
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lowed that in depriving a person of his office 
he should be divested of its insignia. It is 
stated that the Earl of Carlisle, in the reign 
of Edward II., being impeached for holding 
communication with the Scots, was con- 
demned to die a traitor. Walsingham in re- 
lating the circumstances of the Earl’s 
degradation, says “his spurs were cut off with 
a hatchet and his gloves and shoes were taken 
off.” The spurs were removed in this rat r 
rude form, since to take off a man’s spurs 
was to humble one’s self and to acknowl- 
edge him a superior or a guest,—a traitor 





difficult to ascertain; it is quite possible, 
however, taking the most charitable view of 
the matter, that since gloves were considered 
very appropriate gifts and in early days often 
costly ones, it was thought, perhaps, that le- 
gal prohibition would relieve the judge of 
the embarrassment of the acceptance of a 
gift which might be construed or intended as 
a bribe. 
of gloves indulged in that giving gift-gloves 
was the term applied to the common practice 
of presenting gloves in which money was en- 
closed as a bribe or token of thanks for any 


In fact so frequent was the giving 
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was neither, therefore not even a menial 
would unlatch them. 

So significant of authority and station was 
the glove that in early times, and indeed 
until quite late, all officers, civil as well as 
military, wore gloves. 

Chambers states that in early days the 
Saxon judges were forbidden to wear gloves 
on the bench. This fact is to be noted in 
Speculum Saxon lib. iii. No reason is assigned 
for this prohibition. The interdiction doubt- 
lessly referred to leather gloves, since a kind 
of white linen gloves in contradistinction to 
leather ones is also referred to, but without 


objection. The origin of this embargo is 





attention or services rendered the giver. The 
prevalence of this custom appears to be a 
valid cause’ for the prohibition of judges 
wearing gloves on the bench. Perhaps the 
Portuguese proberb Nao traz lavas (he does 
not wear gloves), may have some bearing 
upon this question, since it is taken to be an 
expression of confidence in a person’s in- 
tegrity. The following historical incident 
further tends to show that glove giving and 
bribery were looked upon as two acts with 
but one intention: 

When Prymme was searching the assets of 
Archbishop Laud, during the latter’s incar- 
ceration in the Tower of London, the worthy 
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churchman urged his searcher to take a pair 
of gloves from a bundle which had been 
opened and carefully inspected. Prymme 
refused to take them until his Holiness had 
repeatedly assured him that he could take 
them without fear of bribery. 

In connection with gift gloves and bribes 
a notable anecdote is related of the great and 
high-minded judge, Sir Thomas Moore. It 
appears that he had recently decided a case 
in Chancery in favor of a certain lady, who 
on the following New Year’s Day presented 
his worship with a pair of gloves containing 
forty pounds in gold as a token of her grati- 
tude. The returned the 
guineas with the following judicial and diplo- 
matic acceptance of the gloves: “It would be 
against all good manners to forsake a lady’s 
New Year’s gift; but the lining you will be 
pleased to bestow elsewhere.” : 

A singularly beautiful custom once pre- 
vailed in that of presenting the judge with a 
The cus- 
tom in England is of high antiquity, and con- 


virtuous judge 


pair of gloves at a maiden assize. 


sisted of the sheriff presenting a pair of 
gloves to the judge who had presided over a 
session of the court which concluded without 
any one receiving the sentence of death. The 
clerk of assize and the judge’s officers, on 
the same occasion, were presented with 
glove silver—money with which to buy 
gloves. 

In Scotland a still more beautiful custom 
consisted of presenting the judge with a pair 
of white gloves on a maiden circuit: that is, 
when there was no case for trial. I have 
been unable to determine whether these cus- 
toms have ever been followed in the United 
States or whether they still obtain in the old 
country. It is feared that the latter usage 
has disappeared, because of the increase of 
crimes by the legislative multiplication of of- 
fences. It is not learned if any antiquarian 
had found such a rare pair of gloves. 

So many of these delightful customs are 
disappearing one after another until it is 





reasonable to fear that the dignity of the 
court finally may be merged into the “gen- 
tleman in the shirt-waist,” and that the bar 
will appear in their shirt sleeves and duck 
trousers or golfing breeks. 

Among the instances of legai prohibition 
of the wearing of gloves, a unique and almost 
forgotten law is to be found in the old 
records of the city of Boston. It not only 
prohibits the wearing of gloves under certain 
circumstances, but also forbids the ancient 
custom of presenting funeral gloves. A ref- 
erence to this law is found in the Massachu- 
sets Centinel of April, 1788. The purpose of 
this peculiar legislation was to prevent ex- 
cessive expenditure and the lavish display ot 
mourning garb. It is the only instance of its 
kind that the writer has been able to find in 
the legal records of the United States. 

An article which has borne such a signifi- 
cant part in the affairs of men and nations 
could hardly implication in many 
questionable affairs; indeed, the glove’s rela- 


escape 


tion to crime is historic. 

Perhaps the first historical record regard- 
ing the glove’s relation to criminology is that 
of the unfortunate Queen of Navarre, who 
was sent a pair of gloves as an embassy and 
guaranty that she could go among her ene- 
mies in perfect security. So great was her 
confidence in the pledge that she unhesi- 
tatingly went, and is said to have died from 
the effects of a pair of poisoned gloves which 
were presented to her. This infamous breach 
of faith was also the signal of the béginning 
of one of the greatest tragedies of fanat- 
icism—St. Bartholomew’s massacre. 

The ancients who possessed little knowl- 
edge of pathology but greatly exaggerated 
ideas of the mysterious powers of the 
poisoner, have recorded numerous instances 
of death supposed to have been produced by 
the wearing of an article which had been im- 
pregnated with a deadly poison. The coun- 
sellors of Queen Elizabeth in a long recom- 
Majesty, warned her 


mendation to her 
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against accepting any presents from foreign 
countries or unknown people, unless these 
articles were carefully inspected and tested 
to ascertain whether or not they contained 
poison. Gloves were especially mentioned. 
This is not surprising when we consider the 
extravagant ideas then entertained as to the 
knowledge of the professional poisoner, and 
of Queen Elizabeth’s fondness for fine gloves. 

A curious instance in the 
Criminal Annals of England, where it is 
stated that two sisters, Margaret and Phillis 
Flower, were executed at Lincoln in 1618, 
for bewitching the youngest son of the Earl 
of Rutland. It is said that, “they did steal 


is recorded 





to languish, and the witness is now permitted 
to take the oath while holding up a glovcd 
hand. In England some one who desired to 
prevent further thickening of an already 
pachydermatous conscience appealed against 
this breaking of an ancient and respectful 
observance, but the judge, who decided the 
appeal, held that it was immaterial whether 
the hand was gloved or not, and that the 
oath was still binding and in full force, not- 
withstanding the fact that the hand was en- 
cased in leather. The good Lord only knows 
what encased the conscience. It is a ques- 
tion if there be not minds that would absolve 
themselves from perjury because they hold 
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and bury in the ground the glove of his lord- 
ship, and as his glove did rot and waste, so 
did the liver of the said Earl rot and waste.” 
It is also said that Colonel Blood gave a 


pair of gloves asa manifestation of his friend- | 


liness to the wife of a Mr. Edwards, the 
keeper of the crown jewels in the Tower of 
London, and this friendship was a part of 
the plot by which this man of sanguinary 
name attempted to plunder England’s strong 
box. Some few years ago it was asserted 
that an attempt upon the life of Madame 


Patti was made by presenting her with a pair 


of poisoned gloves. 

In early days witnesses were required to 
remove their gloves while taking the oath, 
but this good old fashion has been allowed 





up a gloved hand while taking the oath as 
they have when purposely kissing the thumb 
instead of the Bible. 

While no authentic instance can be found 
wherein the glove was used to swear in 
court, yet it may not be amiss to recall the 
fact that many instances are recorded of the 
custom of swearing by the glove in con- 
It is very tritely alluded to by 
Shakespeare: 

Falstaff: “Pistol, did you pick Master Slen- 
der’s purse?” 

“Ay, by these gloves, did he—by 
these gloves.” 

Pistol: “Word of denial—froth and scum— 
thou liest.” 


versation. 


Slender: 
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Slender: “By these gloves, ‘twas he.”— 
Merry Wives of Winsor. 

Wager of battle or trial by combat is of 
the highest antiquity and survived up to a 
comparatively late period in the history of 
the two legal systems under which England 
was governed, yet we find few early refer- 
ences to the forms and ceremonies incident 
to the demanding of this form of trial. 

The glove figured largely in the punctilious 
ceremonials of these primitive courts of force. 
It was not only the gage of battle, but was 
the sign and seal of a mutual agreement to 
meet in mortal combat at a certain specified 
time and place. 

Sir Walter Scott, than whom no more 
painstaking and accurate antiquarian ever 
wrote, has beautifully described the cere- 
mony of defiance in the case of a murderer 
whe demanded trial by battle and under 
sanction of the church was allowed this right: 

“High mass having been performed, fol- 
lowed by a solemn invocation to the Deity, 
that He would be pleased to protect the in- 
nocent and make known the guilty, the name 
of Bonthron sounded three times through the 
aisles of the church.” 

“The murderer’s brain was so much dis- 
turbed, that it was not until he was asked 
for the last time if he would submit to the 
ordeal, that he answered, ‘I will not; I offer 
the combat to any man who says I harmed 
that dead body.’ 

“And, according to the usual form, he 
threw his glove upon the floor of the church.” 
—Chronicle of the Canongate. 

Scott again used this custom in Ivanhoe, 
where he causes Rebecca to say, “J am a 
maiden unskilled to dispute for my religion; 
but I can die for it, if it be God’s will. Let 
me pray your answer to my demand for a 
champion.” 

“Give me her glove,” said Beaumanoir. 
“This is indeed,” he continued, “a slight and 
frail gage for a purpose so deadly! Seest 
thou, Rebecca, as this slight glove of thine is 


| 
| 
| 


| 


to one of our heavy steel gauntlets, so is thy 
cause to that of the Temple, for it is our 
order which thou hast defied.” 

This consuetude, according to Gerard de 
Nevers, also existed in Spain, and undoubt- 
edly it extended throughout Christendom at 
that time. 

The following curious record of defiance 
by the glove is related by Booth in his 
Nature and Practice of Real Actions: “In the 
writ of right for the manor of Copenhaw, 
in the county of Northumberland, battle was 
joined upon the meere right—and the cham- 
pions appeared. And it was commanded by 
the court, that the champion of the tenant 
should put five pennies into his glove—in 
every finger-stall a penny—and deliver it into 
court; and so the demandant should do the 
same; and the judges received the gloves, 
&e. 

“The champions being on their knees, the 
counsel for the parties were asked by the 
Lord Chief Justice why they should not 
allow the champions, and why they should 
not wage battle; who answered, they knew 
no cause, &c., &c.”’ 

As late as 1571, according to Spelman, a 
duel was appointed to be fought in Tothhill 
Fields, which was to be a trial by combat re- 
specting an estate in Kent. The parties ap- 
peared at the Court of the King’s Bench and 
demanded “trial by battle.” The court 
granted the plea under the ancient statute, 
whereupon the plaintiff threw down his glove 
and the defendant then took it up on the 
point of his sword and carried it off. The 
court fixed the time and place of the duel, 
but Queen Elizabeth interfered and it did not 
take place. 

The last defiance by glove in which a case 
at law was to be decided by wager of battle 
is given in the records of the Court of the 
King’s Bench in 1818. 

“In the King’s Bench, Michaelmas Term, 
in the 58th year of the reign of George III.— 
Ashford versus Thornton. 
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“Abraham Thornton was attached to 
answer William Ashford, who was the eldest 
brother and heir of Mary Ashford, deceased, 
of the death of the said Mary Ashford, etc., 
etc., etc., of which said choking, suffocating 
and drowning, she, the said Mary Ashford, 
then and there instantly died, etc., etc. And 
the said William Ashford, who was the eldest 








granted by consent until Monday, Novem- 
ber 16th.” 

“November 16th—The appellee being 
brought into court, and the appellant being 
also in court, the count was again read over 
to him, and he was called upon to plead. He 
pleaded as follows: ‘Not Guilty; and I am 
ready to defend the same by my body.’ And 


SHAKESPEARE’S GLOVES. 4 


brother, and is heir of the said Mary Ashford, 
deceased, is ready to prove the said murder 
and felony against him, the said Abraham 
Thornton, shall 
direct, and hath found pledges to prosecute 


according as the court 


his appeal. 
“Mr. Reader, who was with Messrs. Rey- 
nolds and Tindal, applied for time; the court 


thereupon taking off his glove, he threw it 
upon the floor of the court, etc., etc.” 

The battle, however, did not take place, 
the authorities took immediate measures for 
the repeal of an almost forgotten law, ter- 
minating forever the trial by battle, a relic of 
the middle ages which had disgraced the 
Englsh Statutes for ntore than eight cen- 
turies. 
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THE LAWYER-GENEALOGIST. 


By Harry SHELMIRE Hopper. 


HE lawyer who delves into genealogical 
research frequently becomes possessed 
of curious facts and has many odd experi- 
ences. Of course, any person of ordinary 
intelligence can become a so-called genealo- 
gist, but the lawyer’s familiarity with legal 
records and court files, together with the 
suggestiveness of his mind—the result of 
legal training as to the sources ot evidence, 
give him a decided advantage over the lay- 
man. The law recognizes certain fixed rules 
as to evidence of pedigree, all of which enter 
more or less into the histories of families. 
Birth, marriage, descent and collateral rela- 
tionship, constitute the principal lines of evi- 
dence. 

Whenever a lawyer enters into an investi- 
gation of a genealogical subject, the layman 
suspects him of a hidden object or purpose, 
and he is credited with or accused of hunting 
up a “fortune” or an “estate” or “property,” 
which is being enjoyed by unscrupulous 
usurpers or squatters, and which rightfully 
belongs to certain “heirs” who are kept out 
of it. Sometimes the estate is alleged to con- 
sist of property in a certain location belong- 
ing to undetermined heirs. Again, the heirs 
are said to be known, but they do not know 
where the property to which! they lay claim 
is located. The writer has assured people— 
men and awomen—over and over again, that 
he was simply compiling a family record and 
had no idea of recovering or hunting any 
property or estate, but the assurance has 
fallen meaningless upon the ears of the listen- 
ers, and some of them will believe as long 
as life lasts that he is hunting a “fortune,” 
of which part belongs to them. 

The female portion of society seems to be 
born with a characteristic which develops 
early and lingers long, of not truthfully 


but the 





stating ages—that is, of themselves 








writer has found the most willing informants 
to be those of the sex who could tell the 
ages of all their relatives accurately. Old 
age is generally considered a crown and an 
honor, but a foot note was added to a copy 
of a page of family records, to the effect that 
the ladies preferred that their ages be not 
known. They were all nearly or over seventy 
years of age, but still were jealous of impart- 
ing that fact. 

Superstition is sometimes unearthed in 
searching for evidence. Among a number of 
ancient documents relating tu a family was a 
folded sheet of paper to which was attached 
the “caul” in which an ancestor had been 
born fully a century before. And this family 
was composed of religiously inclined people! 

In one instance, search was being made 
concerning the parentage of a man who was 
deceased and a court record of a most pecu- 
liar nature was found. At the time of his 
death, he was the owner of considerable real 
estate and certain alleged brothers of the de- 
cedent claimed an interest in the property. 
In self-defence the widow was obliged to bring 
an equity proceeding to quiet the title and 
remove the cloud which appeared upon it. 
To do this, she was obliged to prove by wit- 
nesses that her deceased husband was an 
illegitimate child and that the alleged 
brothers were legitimate children of the same 
mother. 

In the course of another investigation, the 
fact was developed that the only child of a 
certain couple was an adopted child: a found- 
ling left upon their door-step in infancy. 
Being childless, they took in the waif and 
raised it as their own, and gave it their name 
and left it their property when they died. 

Sudden disappearances are always subjects 
of daily news, and in searching out branches 
xf families, instances are found in which an 
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individual goes to a certain town, or starts 
on a voyage or journey and is never after- 
ward heard of. 

A genealogist becomes popular with his 
kin, near and distant, notwithstanding the 
fact that some are suspicious of his motives. 
The lawyer-genealogist discovers that he has 
many, many “cousins’—which is the conven- 
ient term for kinsmen whose relationship is 


WOMAN AND THE LAW 





too remote to be otherwise expressed in a 
single word. The alert practitioner is happy 
to have some of them become his clients, but 
he is also sometimes made unhappy thereby. 
The writer has rendered legal services to 
“cousins” and has afterward been met with 


the compensation of words: “We did not 
know we had to pay!” 


IN BABYLONIA AND ASSYRIA. 


By R. VasHON ROGERS. 


6 EOGRAPHICALLY, ethnologically and 

historically, the whole district be- 
tween the two great rivers of Western 
Asia, the Tigris and the Euphrates, forms 
but one country. The ancients recognized 
this fact, and called it all Assyria, though 
Babylonia would have been a more accurate 
designation. Its primitive people who built 
its cities, originated its culture and invented 
the hieroglyphics out of which its cuneiform 
writing came, were of the Turanian family; 
the Highlanders were called Accadians; the 
Lowlanders were Sumerians, “the people of 
the two rivers.” We are not bound to be- 
lieve (as Berosius tells us) that kings reigned 
in this land 432,000 years before Noah’s 
flood, but we do know that two thousand 
years before Christ, Sargon founded a 
library. Babylonia was the older State, but 
at last became a mere apanage of Assyria. 
In art, science and literature Assyria was the 
pupil and imitator of Babylonia. 

In ancient Babylonia the parents had the 
power of selling their children before they 
came of age, and where the parents were 
dead the same power was possessed, at least 
in Assyria, by a brother over his sister. In 
Babylonia the sons of well-to-do parents 
were sent to school at an early age, and the 





girls shared in the lessons given their 
brothers. Much time was spent in learning 
to read and write. It took years of patient 
labor to learn the cuneiform system of 
writing; a vast number of characters had to 
be remembered, conventional signs differing 
often very little from one another; the styles 
of writing varied greatly, and the pupil had to 
learn them all; and each character had more 
than one phonetic value. The language of 
the Sumerians, who had invented these sym- 
bols, had to be acquired to fully understand 
them. The children were well taught in the 
rudiments, judging from the few mistakes we 
find in spelling. 

The writing material was clay, and the 
cuneiform (or wedge-shaped letters) were en- 
graved upon soft bricks of this common stuff 
by a stylus; the bricks were afterward baked 
in a kiln to dry them. Ofttimes the writing 
is so minute that a magnifying glass is neces- 
sary to read it properly. Several tablets, or 
bricks, fastened together, formed a book, 
and of these books immense numbers have 
been found; in one place thirty-two thou- 
sand of them were discovered, arranged in 
the order in which they had been placed 2700 
B. C. Letters yet remain written by a lady 
in Babylonia to one of the Pharoahs of 
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Egypt about 1500 B. C., and amid these 
same archives of Tell-el-Amarna are letters 
from women to women, and one dainty little 
tablet written by a princess to her royal 
father, all in the cuneiform characters; these 
after lying in wooden chests for more than 
thirty-three centuries have been deciphered 
and read once more. Many legal documents 
signed by women exist in the brick libraries 
of the Euphrates valley. 

In Assyria education was more limited. In 
these countries, when the writing was in- 
tended to last, the old Chaldean cuneiform 
characters were used and clay tablets; when 
it was but of an ephemeral nature, the scribes 
often used prepared skins, or wooden tablets, 
or the papyrus leaves and the cursive char- 
acters derived from the Phoenician alphabet 
(at least in later times.) Books of baked 
earth were inconvenient to hold, heavy to 
handle, and the letters did not show up well 
against the yellow of the clay; but they lasted 
better than papyrus rolls, fire could not hurt 
them, water was slow to injure them, ‘f 
broken they could still be re-united and de- 
ciphered, unless actually ground to powder. 
Thus have books, composed thousands of 
years before the Assyrian empire, survived 
the . ccidents of twenty conquests, the de- 
stroying fury of man and the assaults of 
time, and remain intact. 

When legal contracts were drawn up each 
party employed a scribe, who, with the 
judge’s scribe, all began to write at the same 
time, at the upper left-hand corner of the 
tablet; for three copies of every legal docu- 
ment were required, one for each party and 
one to be deposited with the royal notary, or 
registrar of deeds; originally two copies only 
of contracts had been used, one remaining 
with each party: but skilful though dishonest 
These Chaldeans 
had a good way of preventing fraudulent 
alterations—the tablet signed and 
sealed they covered with a second layer of 
clay, upon which they traced an exact copy 


people even then existed. 


when 


| 


of the original deed or contract; this latter 
was, of course, inaccessible to the forger, and 
if a dispute arose or an alteration was sus- 
pected in the visible text the outer tablet was 
broken open before witnesses and the origi- 
nal version appeared. When the scribes had 
finished their work, they compared the 
copies, the judge read it aloud, then the par- 
ties, the witnesses, the scribes and the judge 
al! affixed their signatures or marks, the offi- 
cials also placing their seals; finally the tab- 
lets were placed in an oven and baked. 

These contracts were dated—sometimes in 
the year of the king, sometimes by reference 
to some event, as “the year in which Ash- 
numak was inundated, under King Kham- 
murabi,” or “the year of the great wall of 
Kar-Sha-Mash,” or “the year in which King 
Khammurabi, by order of Ann and Bel, de- 
stroyed the walls of Mairu and the walls of 
Malka.” 

Two different 
recognition in the Babylonian family, the 
patriarchal and the matriarchal. This may 
have been due to the duality of race, the 
older Sumerian, the younger Semitic; or per- 
haps to the circumstances under which the 
early Babylonian lived. Scholars say that at 
times it would seem as if we must pronounce 
the Babylonish family to have been patri- 
archal in its character; while at other times 
the wife and mother occupies an independent 
and even a commanding position. In the 
old Sumerian hymns the learned reader finds 
the phrase “female and male;” but in the 
Semitic translations we have “male and 
female,” as in these twentieth century days. 
Wherever in the Semitic world Babylonian 
culture had not penetrated, the woman was 
subordinate to the man, his helpmate and not 
his equal. Istar, in Babylonia, was a god- 
dess; independent; equal:to the gods; when 
she got among the Semites in Southern Ara- 
bia, and Moab, she became a god. 

In Babylonia the women claimed rights 
which placed them almost on a.level with 


principles struggled for 
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the men. One of the early sovereigns was 
a queen, Ellat-Gula; and even in Assyria the 
bas-reliefs of Assur-bani-pal represent the 
queen as sitting and feasting with her hus- 
band. All Biblical readers know well’ the 
stories of the banquets of Vashti ani Esther 
and King Ahasuerus; but of course these 
were of much later date. In the Tell-el- 
Amarna tablets one can read. the polite 
greetings sent by Tushratta of Nutani, a 
king of Mesopotamia, from his wife to the 
widow oi the Egyptian king, fourteen a: 
fifteen hundred years before Christ. 

Up to the last the Babylonian women 
could hold property in her own name, could 
enter into partnership in business with 
others, could buy and sell, lend and borrow, 
was the equal with man in regards to the pos- 
session and management of property; could 
appear either as a plaintiff or a defendant in 
a court of law; could bequeath and devise 
her property as she wished, and inherited 
equally with her brothers subject to her 
father’s will. There still exists a document 
(written in the days of Abraham), recording 
the gift of a female slave by a husband to a 
wife, and this slave and her progeny the wife 
was to keep though she became a widow, or 
was divorced. A will still remains, made in 
the eleventh century B. C., while Nebokin- 
abla reigned, bequeathing property to a 
daughter and then to a sister; in a deel of 
the second year of Nabonidas (555 B. C.), a 
father transfers all his property to his daugh 
ter, reserving to himself only the use of it 
fo: the term of his matural life, and sh2 
agrees to supply him with all necessaries, 
food, drink, oil and clothing. A few vears 
later, in the reign of Cyrus, a woman named 
Nubta, or the Bee (who evidently owned 
looms and traded in woven fabrics on her 
own account), hired out a slave for five years 
that he might be taught weaving, and (by 
another contract) she agreed to supply him 
with food and clothing while he was learn- 
ing his trade. The record exists of an action 











brought by the widow of Ben-Hadad-Nathan 
tc recover her husband’s property; the hus- 
band and wife had traded together, and a 
house had been bought with part of their 
money; a half-brother of the defunct hus- 
band claimed the house and everything; the 
case was tried in Babylon before five judges 
in the ninth year of Nabonidas, and the 
widow won. The following were the judges 
present at the delivery of the judgment: 
Nergal-banunu, Nebo-akhi-iddin, Nebo-sum- 
ukin, Bel-akhi-iddin and Nebo-balasu-igbi, 
and the clerks of the court were Nadin and 
Nebo-sum-iskum. 

Other writings remain relating to borrow- 
ing money by a husband and his wife in part- 
nership; to a woman selling a slave; to a 
woman suing in the court for the price of a 
slave. It must be confessed that clear evi- 
dence exists to show that ladies in those 
primitive days were quite capable of sharp 
practice in their commercial transactions— 
sometimes even trying to win their lawsuits 
to perjury. One woman, we know, was 
heavily fined by the judges for trying this 
short road to success. 

These Babylonian laws prevailed also in 
Assyria, and contracts that have come down 
to the present time show that the Assyrian 
women enjoyed almost as many privileges as 
their sisters in Babylon. In fact, it seems 
that they could hold civic offices and even act 
as governors of a city in that country. 

Indeed, wherever Babylonian laws and 
culture extended woman seemed to have 
been able to hold separate property. Canaan 
was long a Babylonish province, and Sarah— 
who was of Babylonish origin—owned a 
slave; and Caleb gave a well-watered field to 
his daughter Achsah. When the Jews were 
settled in Canaan, Babylonian customs and 
laws became effete among them. 

In Babylonia slaves were deemed human 
beings; even female slaves were allowed tu 
carry on business; we can read of one named 
Khunnatu who did so; after a time she de- 
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sired to set up some kind of a tavern or 
drinking shop; she rented a house, hired a 
large quantity of furniture, including three 
beds, ten chairs, three dishes and other 
kitchen utensils; borrowing 122 shekels oi 
silver (upon which she agreed to pay interest) 
from her master, and spent it in buying fifty 
casks of beer and other things. 

In the reign of Cyrus we hear that a ladv 
mortgaged her field just outside the gate of 
Zamama at Babylon to a slave; still wanting 
money, she proposed: that if the mortgagee 
would make her a present of ten shekels she 
would hand over to him her title deeds; this 
was done, and the slave took possession of 
the field. 

The dowry which a woman generally 
brought with her on entering her husband’s 
house made her independent, protected her 
from any tyranny on his part, and from any 
divorce on insufficient or unreasonable 
grounds. The dowry was her own abso- 
lutely, and she could will it as she liked, in 
case of a divorce she could take it back with 
her to her father’s house or use it in setting 
up an establishment of her own. (It was 
usually paid by the father of the bride, but 
if he were dead or if the mother was divorced 
and living on her own property, the mother 
took the father’s place and provided the 
dower for the daughter. If both parents 
were dead, it would seem as if the brothers 
had to furnish it. It was not always money: 
sometimes it was composed of slaves, furni- 
ture or cattle. 

Naturally it was the bridegroom’s 
interest to see that the dowry was duly paid; 
if it was not handed over at the time of the 


s duty and 


nuptials he generally took security for its 
payment. The husband enjoyed the usufruct 
of it during the time of the union; often it 
was used to start the young couple in house- 
keeping and in business; perhaps more fre- 
quently the careful wife employed it in her 
own business affairs, especially if she had 








other property. Should the father die before 
the actual marriage, his heirs had to pay 
what he had contracted to give. From a 
deed dated when Cambyses was king we find 
that sometimes payments were slow, in this 
case the dower was unpaid nine years after 
the marriage. 

If the wife died childless, the dower re- 
turned to her family. If her husband died 
and she married again, of course she took 
her dowry with her, and if she had children 
by both her husbands, those of the first took 
two-thirds of it on her death, the children of 
the second getting only one-third, according 
to some authorities; according to others the 
children took equally. The dowry could not 
be alienated without the consent of the wife’s 
parents, if they were alive; at least when 
Nergal-sharezer was king and Nergal-bal- 
lidha and his wife Dhibta wished to sell a 
slave, part of the dowry, the lawyers consid- 
ered the sale invalid without the consent of 
both Dhibta’s father and mother. 

The wife was also able to hold and dispose 
of whatever came to her by inheritance, or 
gift; the gains she made in business, the pro- 
ceeds of the sales of her property, and the 
interest upon the capital she lent all aac 
to herself, and herself alone. 

No doubt the whole of the wife’s privileges 
arose from the fact that the dower was given 
by the father to the bride, not by the hus- 
band, nor to him; she was not purchased by 
the husband or his friends, nor was he paid 
for taking her to his home. The husband re- 
ceived her and her estate with her; he re- 
ceived a benefit conferred, and so had to ac- 
cept the conditions offered him, and could 
not make any. However, there are traces of 
an older order of things among the Semitic 
element of the population, and here the mar- 
riage portion was paid over by, the husband. 

Sometimes the mother had to provide the 
dowry for her daughter; when she did, her 
consent to the marriage had to be obtained. 
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In the eye of the law matrimony among 
the Babylonians was a legal contract, the 
forms of which had to be strictly observed. 
The ceremony itself was in part religious, in 
part civil; no marriage was legally valid with- 
out a written contract duly signed and at- 
tested. In later days more stress was laid 
on the legal and civil aspect of the cere- 
monial than on the religious; the reverse was 
the original view. A fragment of Sumerian 
manuscript thus describes the religious cere- 
mony: Those who officiated first placed their 
hands and feet against the hands and feet of 
the bridegroom; then the bride laid neck and 
head alongside of his; (why these postures 
we know not). Then the man spoke and 
said: “Silver and gold shall fill thy lap; thou 
art my wife and I am thy husband. Like the 
fruit of an orchard will I give thee children.” 
Next sandals were bound on the feet of the 
young people and a latchet was handed to 
them wherewith to untie the shoes; then the 
bride’s father handed over a purse of gold 
and silver, symbolic of the dowry. ° 

Here is an account of another wedding: 
The men being assembled in one room, the 
women in another, the groom’s father arises 
and makes the offer of his son’s hand, the 
bride’s father accepts it, and informs the com- 
pany the amount of dowry he will give; the 
bride then enters, attended by her friends 
and the women of both families. She is 
placed by the side of the groom; his father 
takes her hand and places it palm to palm on 
his son’s hand and ties them together with a 
thread of wool (symbolic of the band that 
links husband to wife); then he invokes the 
double of Nebo and of Merodach and of the 
king, and prays them to grant long years of 
happiness to the young people. Next the 
assembled friends add their blessings, pray- 
ers and congratulations; after that come 
feasting, banqueting, amusements, until the 
shades of evening fall, when the bride is con- 
ducted to her husband’s home amid the wail- 
ings of the women and the delighted gazings 





of the crowd outside. Only a -ireeman could 
use the symbol of the thread or invoke the 
attendance of the gods. 

In the time of Nebuchadnezzar the cere- 
mony had dwindled down to a simple joining 
together of the bride and groom. The join- 
ing of hands, or the bridegroom’s taking the 
bride by the hand, is one of the most impor- 
tant marriage ceremonies among all Indo- 
European peoples. The same custom occurs 
among some of the peoples of Malacca; 
among others the little finger of the right 
hand of the man is joined to the left hand of 
the woman. 

When there was a religious ceremony the 
scribe who had to draw up the formal mar- 
riage contract attended it, saw that every- 
thing proceeded regularly, and when it was 
over began his clerical work. The terms of 
the contract were generally very simple and 
clear. For example: “Iddina has spoken to 
Soulai, saying give thy daughter Bilitsounon 
in marriage to my son Zamamanadin. Sou- 
lai has consented and has giver his daugh- 
ter Bilitsounon one maneh of silver and three 
servants—Latoubaronon, IIlasillabitiniz and 
Taslimon—as well as a set of furniture and 
a field of eight canes, as a dowry from Bilit- 
sounon to Zamamanadin. He has given to 
Zamamanadin a guarantee of the maneh of 
silver, which he will pay by-and-by, his ser- 
vant Nanakishirat, who is worth two-thirds 
of a maneh, and he adds nothing for the se- 
curity of the other third still due; when he 
pays the maneh of silver Nanakishirat will be 
restored to him.’”’ After the contract was 
written the witnesses placed their nail marks 
or seals on the tablets. 

At one time it was customary to state in 
the marriage settlements that the bride was 
spotless; for instance, we read: “Ana-a-uzni 
is the daughter of Lalimat. Lalimat has 
given her a dowry and has offered her in 
marriage to Bel-sunnu, the son of Astisan. 
Ana-a-uzni is pure; no one has anything 
against her.” 
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Occasionally the bride’s grandparents 
wished to show their appreciation and ap- 
proval of the marriage, and we then have 
supplementary contracts drawn up some- 
thing like this: “The Lady Etilleton gives of 
her own free will to the lady Bilitsonnon, the 
daughter of Soulai, her eldest son, Banitlou- 
mou and Bazit, her two servants, two ser- 
vants in addition to the three servants which 
Soulai, her father, has given her. If any 
one should make a claim to revoke this gift 
may Merodach and Zirpanitum decree his 
ruin; may Nebo, the scribe of Esaggil, cut 
short his future days.” 

Hammurabi, or. Amraphel,—who lived 
more than four thousand years agone and 
whose laws, engraved about 2250 B. C. (some 
700 years before Moses wrote) have re- 
cently been discovered and translated,—was 
very explicit in his legislation about women, 
of the 247 sections of his code that have 
come down to us, over sixty deal with the 
fair sex. He expressly declared that a wife 
taken without a formal contract of marriage 
should not be deemed the legal wife of the 
man so taking her. He provided for the pro- 
tection of the fame, honor and bodies of mar- 
ried women by enacting that the utterer of 
baseless slanders should be branded on the 
forehead; a woman accused by her husband 
of adultery and put away, if there was no 
proof of her sin, might make oath of her in- 
nocence and return to her home; an adul- 
teress (unless forgiven by her husband) was to 
be drowned; a man violating the maiden w.fe 
of another in her father’s house was to be put 
to death, but she went free, if he was caught. 
If a husband was made a prisoner‘of war and 
went away leaving his wife provisions for 
her support, and she—preserving not the 
sanctity of her home—went away to another 
house, upon conviction she was to be 
drowned; if, however, the husband had left 
no provision for his spouse when he was car- 
ried off a prisoner, then, even though she 
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went elsewhere, she was adjudged guiltless; 
even if children were born to her in the 
house in which she had taken refuge and 
afterward her true husband returned, then 
she was to go back to his bed and board, but 
the children were to follow the father. Ifa 
man struck a free-born woman, who was 
pregnant, and thereby caused a miscarriage, 
the assailant, upon conviction, had to pay 
her ten shekels for damages; if the woman 
died from the blow then the /ex talionis came 
into play and the assailant’s daughter was 
put to death; if the stricken one was a freed- 
woman, and miscarriage ensued, the sum 
payable in damages was half the amount; if 
a servant, it was two shekels; in case of the 
death of a freed-woman, the assaulter was 
fined one-half a maneh; if a slave, the third 
of a maneh. 

What the prohibited degrees were is un- 
certain. A man could marry his sister-in- 
law; a marriage with a niece is reported; in 
the reign of Cambyses a brother married a 
sister by the same father; this was a Persian 
custom. Among the Assyrians marriage 
with a half-sister on the father’s side was 
allowable; this was also lawful among the 
Athenians, and Abraham, an ancient Baby- 
lonian, married his half-sister. In Central 
America, on the other hand, a man could 
marry his mother’s daughter, but not his 
father’s. (Gen. XX, 12; Westermarck, 295.) 
Hammurabi decreed that a man having car- 
nal knowledge of his daughter should be 
driven from the town, and he was to be 
drowned if he committed adultery with his 
son’s wife; if he acted improperly with a girl 
betrothed to his son, but whom ‘the son de- 
clined to marry, he was to be fined and had 
to return her dowry, and the woman could 
marry the man of her choice. If a man had 
illicit intercourse with his mother, both he 
and she were to be burned up; if with his 
father’s legal wife, after she had borne him 
children, he was to be driven from his father’s 
house. 

















During the Assyrian and Babylonish exile 
the Hebrews, contrary to their own habits, 
conformed to the practice of attesting mar- 
riages by written instruments, if indeed we 
may judge from what Raguel did when he 
gave his very much-married daughter Sara 
in wedlock to her cousin Tobias; “he blessed 
them and called Edna his wife and took 
paper and did write an instrument of coven- 
ants and sealed it.’ This story gives a re- 
markable example of how eager young fel- 
lows were, even in those days, to become the 
sons-in-law of wealthy men, however unin- 
viting the lady fair might be; mariage de 
convenance is not a modern European inven- 
tion; the murderous demon lover could not 
drive away suitors from Sara’s side. (Tobit, 
ch. 6, 7 and 8.) 

If the wife brought no dowry with her, or 
even when she did, the husband was often 
required by the marriage contract to pay her 
a certain sum of money in case of a divorce. 
For instance, a marriage contract made in 
the thirteenth year of Nebuchadnezzar pro- 
vides that if the husband married a second 
wife such act was to be equivalent to a 
divorce, and the husband was to pay over to 
the first wife her dowry and a maneh of silver 
(thirty dollars) as well. 

According to an early Sumerian law, while 
the repudiation of the wife by the husband 
was punishable only by a small fine, for the 
repudiation of the husband by the wife—that 
is, by adultery—the penalty was death. This 
law was in force in the days of Abraham, 
- and a document of that date lays it down that 
‘f the wife is unfaithful to her husband she 
may be drowned, while it was provided that 
the husband could rid himself of his spouse 
by simply paying a maneh of silver. One 


Nebo-akhi-iddin, who married a singing 
woman in the time of Nebuchadnezzar, stipu- 
lated in his marriage contract that if he 
should divorce her and marry another, ne 
would pay her six manehs, but if she com- 
mitted adultery she should be slain with an 
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iron sword. Where the wife came from a 
wealthy and respectable family it is not likely 
that the husband in those late days would 
have dared to enforce the old Draconic laws 
against her; she was then considered on an 
equality with her lord. 

We do not know all the reasons that were 
sufficient to justify divorce. The language 
of the early laws seems to imply that orig- 
inally it was quite enough to say, “Thou art 
not my wife,” “Thou art not my husband,” 
just as a Mahomedan may say to his wife, 
“Thou art divorced,” and she must return to 
her parents; or the old Hebrew said, “Take 
thy dowry and go,” or the ancient Roman, 
“Tuas res tibi habeto.” The pecuniary penal- 
ties following divorce doubtless kept the 
husband in check, except in special cases. 
Perhaps want of children may have been a 
sufficient reason for divorce; adultery was; 
and a second marriage in the lifetime of the 
first wife. 

Barrenness was a ground of divorce, and 
if a husband put away his wife for that rea- 
son, he had to give her the marriage portion 
he had bestowed on her at the wedding and 
the dowry she brought him from her father’s 
house; if there had been no wedding portion, 
he had to give her a maneh of silver. If she 
was found guilty of dissipating his substance 
and neglecting him, he was permitted easily 
to dispose of her by throwing her into the 
water. Extravagance on the wife’s part en- 
titled the husband to a divorce and he might 
send her away without any compensation; if 
he did not care about a divorce, but wished 
another wife, the extravagant one might be 
compelled to remain in the house of her 
wronged husband as a servant. Sickness of | 
the wife was no ground of divorce; ’tis true, 
the husband might take another one, but he 
could not cast out the invalid—he had to 
keep her in his house and support and main- 
tain her until death them did part. If, how- 
ever, the sick one on the arrival of number 
two desired to leave the house, the husband 
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could be compelled to restore her her dowry 
and let her depart in peace. 

If a wife quarrelled with her husband and 
produced proof to the court justifying her 
conduct, and she was found free from blame, 
she was permitted to return to her father’s 
house and the husband had to give her com- 
pensation. 

When a man deserted his wife and she 
went to another house, if he returned and 
wished to take her back to his bed and board, 
she was not bound to go to him. 

A man in a certain case might take a con- 
cubine. If, however, his wife gave him a 
handmaiden and he had children by her, he 
was then barred from taking a side-wife (as 
a concubine was called). If having a child- 
less wife, he took to himself a concubine and 
brought her to his home, she was not to 
stand on the same footing as the wife proper; 
should she attempt to place herself on an 
equality with the wife, her master was to sell 
her, if she had no children; if she had chil- 
dren, he could not sell her, but was to give 
her money and reckon her among his ser- 
vants. Should a father not give the daugh- 
ter of his concubine a dowry and otherwise 
provide for her marriage, on his death the 
girl’s brother had to furnish these things in 
a style in keeping with the paternal fortune. 
If a man intended to cast away his concubine, 
who had borne him children, and his legal 
wife had also presented him with children, he 
had to let each wife have her own children 
and also a useful portion of field, garden and 
possessions, that she might raise her little 
ones. When the man died and the children 
had reached majority, each woman received 
an allotment equal to a son’s share; and she 
might then marry the man of her choice. 

Polygamy was rare in Babylonia, and the 
tendency of the law was to prohibit it alto- 
gether. Few of the multitudinous docu- 
ments that have come down to us from the 
second Babylonian empire show that a man 
had two wives living at the same time. 





Sometimes a man had a concubine as well as 
a wife, but she was usually a slave. In early 
days there is no doubt that rich Babylonians 
occasionally indulged in two wives. We read 
that in the age of Khammurabi a certain 
Arad-Samas first married Taram-Sagilla and 
then took to his bed and board as a second 
spouse her adopted sister Iltani; but the 
agreement provided that Iltani should be 
subject to the orders of her sister, should 
prepare her food for her, carry her chair for 
her when she went to the temple of Mero- 
dach to worship, and obey her in all things. 
In fact, the poor second wife was to be little 
better than a slave; neither wife brought any 
dowry to Arad-Samas—this doubtless was 
one reason why he acted thus. 

In time, the marriage with a second 
woman acted as a divorce of the first. Thus 
the man became subject to the same rule as 
the woman; neither could indulge in two con- 
sorts at once. 

Professor Rawlinson states that so far as 
we have any real evidence, the kings of As- 
syria were monogamists, but he thinks it 
probable that they had a certain number of 
concubines. In Media, on the other hand, 
polygamy was commonly practised among 
the more wealthy classes, and the Persian 
kings (particularly in the later times) en- 
joyed, or at all events possessed, a consider- 
able number of wives and concubines. 

According to the laws of Hammurabi, a 
widow with ungrown children had to obtain 
the consent of the court ere she could marry 
again. If the court approved, it first ascer- 
tained the value of the estate left by her first 
husband, it then transferred that to the cus- 
tody of the widow and the intended number 
two and they had to keep it in good order 
and use it for the support and maintenance 
of the children of the first marriage; any sale 
of it, made without the approval of the court, 
was void. 

If a man gave his wife any property, and 
the gift was evidenced by a writing, on his 
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deathbed she could give it to any son she 
chose; unless other sons could substantiate 
If a widow 
married a second time, her new husband’s 
property was exempt from seizure for her 
debts; and her estate was not liable to his 
creditors. If the two jointly contracted a 
debt after their marriage, they were jointly 
liable therefor. If she had children by her 
second husband, they shared her dowry with 
the children of her first husband upon her 
death. 

A widow to whom her husband had given 
no gifts received her dowry and in addition a 
share of his estate equal to the portions of 
all her children; she also was entitled to re- 
main in his house; if she wished to leave, she 
could bestow upon her sons the gifts he had 
given her, retain her dowry and marry again. 

Among the Babylonians there were pub- 
lic prostitutes, who were under the protec- 
tion of the law and formed a class apart, and 
had nothing to do with the respectable 
women of the community. But the records 
that have come down to us do not bear out 
the story of wholesale public prostitution told 
by Herodotus; the Father of History must 
have been imposed upon. Even if he was 
right, this prostitution must have been a 
kind of religious worship, as it was in Cy- 
press, in Armenia, in India in the temples of 
Juggernaut. 

Istar, the Sun-goddess, was served by 
women whose lives would not now be called 
respectable; they were never lawfully mar- 
ried; they, however, formed a corporation 
like the priests. Besides these women there 
were priestesses of Istar, who were forbidden 
to marry; they lived in the temples, could 
hold property of their own and carry on 
business with it, paying a portion of their 
profits into the treasury of the _ temple. 
Women of high birth aspired to these posi- 
tions. The records show that one Amat- 
Samas entered into partnership with two 
men to trade with a maneh of silver, which 





had-been borrowed from the treasure-house 
of the god; the contract provided that in case 
of disagreement, the capital and the profits 
should be divided equally between the three 
partners. Hammurabi was particular about 
these priestesses; he enacted that if a virgin 
of the temple sold liquor or entered a bar for 
the purposes of a drink, she should be burnt 
up. One who uttered an unproved slander 
anent such a virgin was to be marked upon 
the brow. 

Women were the equals of men in matters 
of religion. There were priestesses as well 
as priests. The oracle of Istar at Arbela 
was presided over by inspired prophetesses; 
and of them even kings inquired the will of 
heaven. By the way, Istar could be pretty 
lively at times; in the celebrated library of 
Assurbanipal, at Nineveh, there were tablets 
containing an account of her descent into 
Hades to bring back to life her lately de- 
parted husband. We are told that when she 
reached the ramparts of Hell she knocked, 
and on the appearance of the doorkeeper she 
addressed that worthy in some such words as 
these: “Guardian of the waters of life, open 
thy doors; open thy doors, that I may enter. 
If you do not I will sound the knocker. I 
will break the lock. I will strike the threshold 
and break through the portals. I will raise 
the dead and devour the living.” (Needless 
to say, the imperative lady got in.) 

Hammurabi required every man and 
woman to do his or her duty. For instance, 
if any one left a child with a wet nurse anil 
the child died in the nurse’s charge and she 
then suckles to maturity another child with- 
out the knowledge of the father or mother 
of the first infant, that nurse should be ar- 
rested because she so nursed the other babe, 
and upon conviction of the offence, her 
breast was to be amputated. 

P. S.—Should the learned readers of the 
ioregoing find fault with the diversity of 
spelling, I would remind them ofa passage in 
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Owen Wister’s novel: “ ‘But I expect I’ve got 
my own notions about spelling,’ said Scipio. 
‘l retain a few private ideas that way my- 
self,’ remarked the Virginian.” 

P. P. S.—For corrobation and further de- 





tails see Babylonia and Assyria, by Sayce; The 
Tell-el-Amarna Period, by Neibuhr; Life In 
Ancient Egypt and Assyria, by G. Maspero; 
and the last American Edition of Hammu- 
rabi’s Laws. 





THE RIGHT OF 


PRIVACY. 


By W. ArRcHIBALD McCLEAaN. 


VERY tendency evolves its antithesis. 
An irritant creates the need of a 
counter-irritant. The swinging of the pendu- 
lum in any one direction develops the return- 
ing swing. Nations and men seem to be in 
an endless struggle to acquire balance and 
poise. 

The present age, among other things, may 
be said to be marked with a characteristic 
of publicity. The press of the country typi- 
fies this spirit of publicity. It seems to have 
a public sanction as part of the freedom of 
the people. The white light of publicity is 
rightfully looked upon as a safeguard. It is 
a protest against star chamber methods. 
Yet this very condition holds within itself 
the germs of a right of privacy, the returning 
swing for balance. 

This right of privacy has been slowly de- 
veloping within the last decade. It is un- 
mentioned in the legal tomes of other days. 
It is based upon no ancient or modern stat- 
ute. It is a new right Baron Commonsense 
is demanding of King Publicity. This king 
will yield as did his prototypes of old. The 
decisions of courts of last resort defining 
this right as yet can be numbered on the 
fingers of one hand. This antithesis of pub- 
licity becomes a hope making for national 
and individual poise. 

This right is in no sense one of property. 
The reproduction of a private manuscript, 
or painting, or the publication of private let- 
ters, or of oral lectures delivered by a teacher 





tv his class, or the revelations of the contents 
oi.a merchant’s books by a clerk, or the pub- 
lication of a catalogue of private etchings, 
have all been prohibited on the ground that 
the manuscript, paintings, letters, lectures, 
merchant’s books and etchings are a species 
of property belonging to the particular in- 
dividual, which law and courts will protect. 
The dream of an artist’s brush is the prop- 
erty of its creator and if never donated to the 
public will be as sacredly defended as lands 
and other possessions. 

The right of privacy is not, however, one 
of property. It is a personal right, pure and 
simple. It has been called the right to be 
let alone, to be secure from public molesta- 
tion. It is a condition plainly labelled “hands 
off.” It is something which is each individ- 
ual’s very own. As much of it may be given 
the public as one chooses. There is a division 
line in each one’s life, over which the public 
may not step and demand as of right that 
which is on the other side. The law says 
there is such a thing as the privacy of one’s 
life which legally belongs to the individual 
and which may not be invaded without the 
permission of its owner. 

To understand what this right of privacy 
now is and what it may become in the future, 
the authorities defining it must be examined. 
While they are clear upon the fact that there 
is such a right, they are timid at points in 
defining its limitations. They confine them- 
selves rather closely to the issue and do not 
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venture into obiter dictum. Yet these decis- 
ions unquestionably suggest the elaboration 
of a fuller bill of rights! on the subject. 

The publication of a photograph was for- 
hidden in a contest where votes were to be 
cast to determine the most popular individ- 
ual. The voting was unsolicited and the pho- 
tograph proposed to be used was unauthcr- 
ized. An individual may not be compelled 
to lend himself or his vanity toward such a 
public exhibition to learn to see himself as 
others see him. If the proposed spectacle 
should be shocking to one’s sense of mod- 
esty and refinement, so that he is unwilling 
to be a party thereto, it is the duty of the 
public to let him alone. To molest him un- 
der such circumstances would be a violation 
of the right of privacy. It can be no abridge- 
ment of the freedom of speech to prohibit 
publicity when it invades the rights of an- 
other. If it is not restrained when a right is 
tc be protected, it would mean to give coun- 
tenance to lawlessness. 

It can be said to be unequivocally estab- 
lished that a private individual has a right to 
be protected in the reproduction of his like- 
ness inany form. This is a right of privacy. 
It does not, however, follow that every pho- 
tograph is an invasion of this right. 

Where the publication of a life of a noted 


inventor was contemplated, which was to - 


contain his portrait, both unauthorized by 
him, the court declared the law to be that 
while the right of a private individual to pro- 
hibit the reproduction of his picture or photo- 
graph should be recognized and enforced, 
this right may be surrendered or dedicated to 
the public by the act of the individual, just 
the same as a private manuscript, book or 
painting becomes, when not protected by 
copyright, public property by the act of pub- 
lication. 

There is a distinction, however, between a 
public and private character. A private in- 
dividual should be protected against the pub- 
lication of any portraiture of himself, but 





where an individual becomes a public charac- 
ter, the case is different. A statesman, au- 
thor, artist or inventor who. asks for and 
desires public recognition, may be said to 
have surrendered this right to the public. 
When anyone obtains a picture or photo- 
graph of such a person and there is no 
breach of contract or violation of confidence 
in the method by which it was obtained he 
has the right to reproduce it, whether in 
newspaper, magazine or book. It would be 
extending this right of protection too far to 
say that the general pubilc can be prohibited 
from knowing the personal appearance of 
great public characters. Such characters may 
be said of their own volition to have dedicated 
to the public, the right of any fair portraiture 
of themselves. 

It has been declared that whatever rigat 
oi privacy an individual has, dies with him 
or her. This was legally asserted where an 
association of women selected a woman who 
had been dead for fourteen years, as a typical 
philanthropist and proposed to have a statue 
of her executed by a competent professional 
sculptor. This was met by a protest on the 
part of a single living relative. Death de- 
prives us all of rights in the legal sense of 
that teria. When the woman died, her own 
individual right of privacy, whatever it may 
have been, expired at the same time. The 
right which survived, was a right pertaining 
to the living only. It is the right of privacy 
of the living which can only be sought to be 
enforced. That right may in some cases be 
itself violated by improperly interfering with 
the character or memory of a deceased rela- 
tive, but it is the right of the living and not 
that of the dead which is to be recognized. 

A woman may very well in her lifetime 
have been most strongly adverse to any pub- 
lic notice, even if it were of a most flattering 
nature, regarding her own works or position. 
She may have been of so modest and retir- 
ing a nature that any publicity during her life 
would have been to her most disagreeable 
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and obnoxious. All these feelings died with 
her. Aiter her death the execution of an ap- 
propriate statue could not violate her right 
oi privacy nor would that of any living rela- 
tive. 

These declared legal propositions are the 
premises upon which will be built the future 
dominion of the right of privacy. What this 
realm may be, and how the domain of pub- 
licity, though bounding it on all quarters, 
will be compelled to make room for it and 
keep on the outside of it and let it alone, may 
be presaged by an inferential consideration 
of the right as already construed. 

If a private individual has a right to be pro- 
tected in the reproduction of his likeness in 
any form, then all cameras must respect this 
right. Because a kodak will reproduce the 
image of what it is pointed at when the but- 
ton is pressed, is no sufficient reason or ex- 
cuse for pointing it at everything and every- 
body. The publicity of photography must 
be compelled to take notice of every condi- 
tion the right of privacy labels “hands off.” 
Everything and everybody of a public na- 
ture may be said to be legitimate game for 
the lens. Where, however, the subject is a 
private character, should it not be under- 
stood that the kodak is forbidden unless it is 
with permission given? 

Should not the rule as to one’s own like- 
ness also apply to his possessions which are 
peculiarly private and personal? If a picture 
has been painted, or the model of invention 
perfected, or a rare object purchased, the 
reproduction of the likeness of which might 
be disagreeable and mean a loss to the 
owner, should not the reproduction by cam- 
era or in any other way, of the likeness of 
ali such personal possessions be prohibited 
until the owner has seen fit to dedicate them 
to the public? 

If there is a distinction between an individ- 
ual of a private character and one of a pub- 
lic character, ought there not to be a dis- 
tinction in the individual of public character 
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between such things making up his public 
and such his private personality. So much of 
his life as he has dedicated to the public be- 
longs to the domain of publicity. Are there 
not, however, private chapters in every such 
life, which have never been dedicated to the 
public, which ought to belong to the individ- 
ual of public character as a right of privacy? 
Because the public is entitled to his portrait 
and every incident in his public life, or as 
much of his private life as he has given to the 
public, is no reason why the public should 
have a picture of an embrace between hus- 
band and wife, given when they have shut 
the door upon the world, or of a tear-stained 
face at the bedside of a sick child. Surely a 
public character ought to have the right to 
go home from the show and be protected 
from all public molestation by portraiture as 
he rides hobby horse with his son, plays bear 
with his children on his knees or rolls over 
the floor with the baby. 

It has been legally intimated that a parent 
has no right to prohibit the reproduction of 
the likeness of an infant daughter. The right 
of privacy belongs to the daughter and not 
to the parent, being a purely personal right. 
If this is good legal common sense, may it 
not be a question of how much of the life of 
a public character as surrounds his wife and 
children is the proper subject of publicity? 

Though the wife and husband may be a 
partner in the public character of the other, 
may not each, however, be said to have a 
right of privacy of their own, as well as the 
children which should not be invaded? In 
other words, has the public the right to snap 
kodaks at the wife and children of a Presi- 
dent the moment they appear on the street 
and reproduce these portraitures? Without 
permission, ought not the right of privacy 
protect them from public molestation in this 
form? 

It would seem as though the right of pri- 
vacy, so far as legally interpreted, has been 
confined to reproductions by photographer, 
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painter or sculptor. Is it to be limited to 
this or given a larger meaning? Will not a 
pen picture as vividly portray the subject and 
invade privacy? May not a pen portrait of- 
fend the feelings and distress the subject 
more acutely than any other reproduction of 
a likeness? If so, why should it not be re- 
strained as a violation of the right of privacy? 

Does not the license of yellow publicity 
suggest the absolute need of and establish 
the principle and righteousness of privacy? 
Does not the publication of purely personal 
individual matters without any public signifi- 
cance or excuse, shock the verities of exis- 
tence? Or is it only a question of taste? Or 
does its existence question the right of pub- 
licity in the premises? Does not every such 
unpermitted breach contain in itself a protest 
that the individual ought to have been let 
alone? Is not the ought but an expression 
of the right to be let alone? 

If an individual of a purely private char- 
acter lives within the law, ought he not to be 
let alone in so much of his life as is his own 
private concern and which he has in no way 
dedicated to the public? Ought not the in- 
dividual of a public character be let alone 
in so much of his private life as is no part of 
his public life? The position the individual 
occupies in the social and political world as 
a citizen and laborer, his birth, education, 
marriage and death, and many other facts 
of existence may be said to be incidents of a 
public character. But are there not many 
incidents in his life which are his own and 
which ought to be his own as a right of pri- 
vacy, and as to which ought it not to be said 
tc the press “hands off?” 

In every true man’s heart there is a re- 
spect for privacy, and nowhere in the world 
does this redound more to the honor of man- 
kind than among the gentlemen composing 
the realm of the fourth estate. Private mat- 
ters, secrets of souls, have come to them by 
confession and otherwise, all of which are re- 
spected unless permission is given to use. 
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Examples of heroic self-sacrifice to this trust 
of privacy are of frequent occurence. This 
condition, by a logic of common sense, means 
that there is a right of privacy which is re- 
spected by the reputable press and ought to 
be legally recognized and enforced upon all 
cthers. 

Nor ought this to be unconstitutiona!. 
The freedom of speech and of the press guar- 
anteed by the Constitution, implies a rigat 
to freely utter and publish whatever the citi- 
zen may please and to be protected from any 
responsibility for so doing, except so far as 
such publication by reason of its blasphemy, 
obscenity or scandalous character may be a 
public offence, or by its falsehood and malice 
may injuriously affect the standing, reputa- 
tion or pecuniary interests of the individual. 
Would it not be entirely right and just for 
the court of last resort to further say that 
this freedom is guaranteed, except so far as 
it invades and violates the right of privacy? 
Any freedom enjoyed at the expense of a 
right is not a liberty, but a license, and it 
ought to be strictly technical to so interpret 
the Constitution. Should there not be a right 
of privacy which the public press could not 
invade, and in which every private individual 
or every individual in his private character 
would be let alone? 

Ought there not to be a right of privacy, 
a freedom from public molestation by un- 
necessary and avoidable noise? Much noise 
is thoughtlessness and waste and without ex- 
cuse in a public made up of individuals pos- 
sessed of most delicate nervous systems. 
Are there not odors, and smoke, which in- 
vade not only one’s possessions, but also one’s 
personality? Is not the thoughtless blowing 
cf a whiff of tobacco smoke into the face of 
another, to the latter’s nausea and distress, 
an invasion of a right of privacy? Noise, 
smoke and odor have been enjoined as nui- 
sences. Is there not a higher right calling 
for their restraint? Are they not invasions 
of the right of privacy? 
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The right of privacy has so far,.in every 
reported case, been protected by the equity 
remedy of injunction to restrain a violation 
thereof. Where, however, the right has been 
violated and there has been-no opportunity 
to prevent it, there must be a remedy. Every 
wrong must be punished. An invasion of 
a right of privacy would necessarily be a 
wrong to be legally vindicated and measured 
in damages. In many cases, the injury might 
not be tangible, as being to the feelings of 
the one whose rights of privacy have been 
invaded. Hence, it is to be expected that 
the damages would be small. In fact, it is 
altogether probable that courts would re- 
strict recovery to nominal damages unless 
special damage could be proven. 

With relief by injunction, when the right 
of privacy is threatened, and nominal dam- 





ages when it has been invaded, should not 


this right of privacy become so established 
as to protect every private and personal rela- 
tion of the individual? Would not such a 
condition be an education toward respect for 
each other and hence self-respect? Would it 
not be a wholesome curb to publicity? 
Would it not give a new meaning to our 
boasted liberties, by opening, enlarging and 
guarding a sphere where individuality might 
grow and mature, conscious of a right to be 
let alone? If individuality is entitled to pri- 
vacy as a right, then it is a duty resting upon 
each one of us to see that it is given. 

The recent Libel Act of Pennsylvania will 
not, however, help to define any such right 
of privacy. It is restrictive in its terms and 
as such only worthy of condemnation. It 
is no bill of right. New liberties or new ex- 
pressions of same can only come from en- 
larging declarations of government. 


A LEGAL STUDY OF SAINT AUGUSTINE. THE SAXON. 


By JosepH M. SuLtivan. 


HE origin and historical development of 


the early English law is a subject well | 


calculated to arrest and rivet the attention of 
the thoughtful student. In the early days of | 
Christianity the learned fathers of the church 
exercised a vigilant watch over the legal af- 
fairs of mankind. Saint Augustine was se- 
lected by Pope Gregory the Great to convert 
the native Britons to the Christian religion, 
and this noble saint, with several other 
monks, arrived in the province of Kent in 
the year A. D. 597, and immediately com- 
menced their noble work among a strange 
and hostile people. King Ethelbert was 
readily convinced by their logic, and he im- 
mediately embraced the Christian religion. | 
The baptism and conversion of King Ethel- | 
bert by Saint Augustine had a wholesome | 
effect upon the common people, and in con- | 


sequence thereof the Christian religion made 
rapid progress. 

From the conversion of Ethelbert by Saint 
Augustine we can trace the first collection 
and preservation of Saxon laws into writing, 
and the origin of English jurisprudence. This 
collection of Ethelbert’s laws occurred about 
the beginning of the seventh century, and 
was a collection of the most meagre scraps. 
After that time collections of laws continued 
to be made occasionally in Kent, and the 
various little kingdoms into which England 
was then divided; but none of them reached 
respectable dimensions until the time of 
Alfred the Great, toward the end of the ninth 
century. ; 

Alfred’s collection is the only one the Eng- 
lish nation can show of any value. None of 
the originals of the early works relating to 
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law were written in the language of the Eng- 
lish people; the originals in Saxon times were 
always in Latin, and those of Norman t.mes 
in Latin or Norman-French. The copies of 
the Saxon “Dooms extant are transcripts 
from the translations in meagre use. 

The originals of Acts of Parliament con- 
tinued to be written in Norman French down 
to the beginning of the sixteenth century, 
and the records of legal proceedings down to 
the middle of the eighteenth century. 

The government and laws of the natives 
were subjects of grave concern to Augustine, 
and to relieve his anxiety he submitted his 
case in nine questions to Pope Gregory, and 
Gregory answered them at length, setting 
forth Augustine’s future conduct in Britain. 

The third, fourth and fifth questions of St. 
Augustine, and the answers of Gregory, have 
a peculiar interest to students of legal his- 
tory. I give them in detail here: 

Augustine’s third question: “I beseech you 
to inform me what punishment may be in- 
flicted if any one shall take anything by 
stealth from the church?” 

Gregory answers: “You may judge, my 
brother, by the person of the thief, in what 
manner he is to be corrected. For there are 
some, who having substance, commit theft, 
and there are others who transgress in this 
point through want. Wherefore it is requisite 
that some be punished in their purses, others 
with stripes; some with more severity, and 
some more mildly. And when the severity is 
more, it is to proceed from charity, not from 
passion; because this is done to him who is 
corrected, that he may not be delivered up to 
hell fire. For it behooves us to maintain dis- 
cipline among the faithful, as good parents 
do with their carnal children, whom they 
punish with stripes for their faults, and yet 
design to make those their heirs whom they 
chastise; and they preserve what they pos- 
sess for those whom they seem in anger to 
persecute. This charity is, therefore, to be 
kept in mind, and it dictates the measure of 
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the punishment so that the mind may do 
nothing beyond the rule of reason. You may 
add that they are to restore those things 
which they have stolen from the church.” 

Augustine’s fourth question: ‘Whether 
two brothers may marry two sisters, which 
are of a family far removed from them?” 

Gregory answers: “This may lawfully be 
done; for nothing is found in Holy Writ that 
seems to contradict it.” 

Augustine’s fifth question: ‘To what de- 
gree may the faithful marry with their kin- 
dred? And whether it is lawful for men to 
marry their stepmothers and relatives?” 

Gregory answers: “A certain worldly law in 
the Roman Commonwealth allows that the 
son and daughter of a brother and sister, or 
of two brothers, or two sisters, may be joined 
in matrimony; but we have found, by experi- 
ence, that no offspring can come of such 
wedlock; and the Divine Law forbids a man 
‘to uncover the nakedness of his kindred.’ 
Hence of necessity it must be the third or 
fourth generation of the faithful that can be 
lawfully joined in matrimony ; for the second, 
which we have mentioned, must altogether 
abstain from one another. To marry with . 
one’s stepmother is a heinous crime, because 
it is expressly forbidden in the law. It is also 
prohibited to marry with a sister-in-law, be- 
cause by the former union she is become the 
brother’s flesh.” . 

The third question and answer intelligently 
deal with the law of theft, and regulates a 
fine and corporal punishment for malefac- 
tors. It also counsels the restitution of 
stolen ’property, and lenient punishment for 
thefts committed under certain conditions. 

The feurth answer e: ablishes a marriage 
relation which is unchanged to this day. 

The fifth answer clearly defines what mar- 
riages are and are not incestuous. This law 
has remained unchanged to this day in Eng- 
iand, but in some American States it has 
been slightly modified. 
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From the doubts which arose in Augus- | the jurisprudence of England. In later 
tine’s mind, we can trace the source of many periods Norman feudalism began to exert its 
of our laws of domestic relations.. These influence upon the jurisprudence of England, 


doubts were answered by Gregory according | but the Roman influence had come to stay, 
to the Roman law, and in this manner the and it made English legal procedure what it 
Roman law became indelibly impressed upon | is today, the best in the civilized world. 





SUCCESSFUL. 


By GEORGE BIRDSEYE. 


A lawyer had a client 
’Gainst a tailor to defend; 
The suit that he’d made for him 
Did not his appearance mend, 
In fact it did not fit him, 
So the claim he did refute; 
*Twas the tailor was non-suited 
And the lawyer got the suit. 
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NOTES. 


Jupce—“I will give you just one hour to 
get out of town.” 

Tramp—‘Well, if I’m brought back here 
for overspeeding me auto, don’t blame me, 
jedge!” . 


Ir is illegal in Germany for physicians 
to dictate prescriptions to druggists through 
the telephone. Fatal misunderstandings are 
likely to result from the practice, therefore 
the interdictory law was enacted. 


“ARE you acquainted with the defendant?” 

“Very slightly, sah.” 

“You know him by sight?” 

“Not exactly, sah.” 

“What do you mean by that?” 

“Tt mean dat de night was so dark, sah, 
dat I couldn’t distinguish de gemman’s fea- 
tures on de only occasium when we encoun- 
tered, sah.” 

‘And when did you encounter?” 

“At de door of de chicken coop, sah, jest 
as he wuz comin’ out.” 


A Western lawyer, who enjoys a nip or 
two with his friends and does not object to 
occasionally making a night of it, returned 
to his home early one morning not long ago 
to confront an enraged and indignant wife. 
For many hours she had turned remons- 
trance and abuse over and over in her mind 


| 


and was loaded when she turned loose on 
him. He stood it for nearly a half hour, 
attempting occasionally to interrupt with an 
explanation but with no avail, and finally 
shouted out so that he might drown her 
voice: 

“The American Constitution-—hic—insures 
to every citizen—hic—domestic tranquility. 
I wish—hic—to God it—hic—would deliver 
the goods!” 


An incident occurred the other day before 
Judge A. G. Andrews in the Augusta, 
Maine, Municipal Court, which illustrated 
how varied are the experiences of a Munici- 
pal Court judge. 

A man had _ been arrested for drunkenness, 
and as he passed along with others of his 
kind the judge simply pronounced a fine of 
$3. The man had no money, and with the 
consent of the city marshal he started out 
to find the amount. . Three hours later the 
man was found by an officer. He had found 
the amount necessary to square himself 
with the court, but his appearance showed 
conclusively that it had not been used for 
that purpose. He was rounded up by the 
officer, and when the judge beheld him it 
required only a glance to decide the case. 

“Thirty days,” were the words that the 
judge pronounced. For a moment the man 
was a little dazed; then it was his turn: 

“Judge,” said he, “this ain’t right. There’s 
something in the Constitution about a man’s 
not being put in jeopardy of life or limb 
twice for the same crime. I have already 
been fined for this crime. This is the same 
drunk I was up for this morning. I haven’t 
got over it yet.” 

This latter statement was evident, and the 
court considered the point well taken. 
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Wuen Judge Otis P. Lord of Massachu- 
setts was to hold his first term of court after 
a serious illness, a bright young Methodist 
minister was asked to open the court with 
prayer. He was told of the illness of Judge 
Lord and that this was his first term since his 
recovery. The minister took in the situation, 
and made a prayer, which was a good one. 
He did not particularize until he came to the 
judge, and then he bent himself to his task. 
His virtues, and great ability as a lawyer 
and as a judge, were all remembered and 
praised, thanks given for his restoration to 
health, and prayers offered for his long con- 
tinuance in his useful life. 

When the court adjourned at noon, Judge 
Lord turned to the sheriff and said: “Mr. 
Sheriff, what did you say was the name of 
the clergyman who opened the court this 
morning?” 

“The Reverend Mr. X——,” answered the 
sheriff. 

“Well,” said Judge Lord, “for a man who 
goes into particulars, that was the best 
prayer that I ever heard in a court room.” 

MAGISTRATE: “Have you ever been mar- 
ried?” 

Prisoner: “No, your honor, but I’ve been 
blown up by dynamite.” 





An lowa justice recently decided a case 
involving the principle of E Pluribus Unum 
so the story goes. It was a small damage 
case in which the defendant sought to set 
up the claim of right for his actions. His 
counsel was the local school-teacher. The 
justice was the proverbial county justice. 
The school-teacher had written out his argu- 
ment anu incorporated into it a number of 
Latin phrases. One of his strongest points 
was that his client was standing upon the 
doctrine of Vis Major. The opposing law- 
yer saw that this was making a hit with the 
justice, so he began framing a reply. 

When the school-teacher sat down the 
attorney for the plaintiff began: “If the court 
please, counsel for the defendant has over- 
looked one thing. The doctrine of Vis 
Major would apply to the case if it were still 
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in existence. But away back more than a 
jhundred years ago our forefathers fought 
for the doctrine that all men -are- created 


equal, and that governments derive their 


just powers from the consent of the gov- 
erned. And when these principles triumphed 
the doctrine of Vis Major became null and 
void and the doctrine of E Pluribus Unum 
superceded - it. And that is the doctrine 
which governs this case, and is the direct 
opposite of the principles ‘cited by my 
learned opponent.” Then the attorney went 
on at great length to expound the theory of 
E Pluribus Unum, and the justice found for 
the plaintiff. 


“THE evidence shows,” said the magistrate, 
“that this woman threw a brick at the com. 
plainant, her husband.” 

“Not so fast,” interrupted counsel for the 
defense. “The appearance of the man is 
evidence that the brick hit him, which proves 
that she must have thrown it at somebodv 
else.” 

Or all the horse trades which figure so 
conspicuously in literature none has yet been 
uncovered to equal an exchange at Mt. Ayr, 
Iowa, recently, the validity of which lawyers 
were called upon to decide. 

It all came about because Foster Defen- 
baugh wanted an animal which William 
Long owned. A purchase was suggested 
and Long demanded one hundred and twen- 
ty-five dollars for his animal. Defenbaugh 
thought the price a little too high, and no 
agreement could be reached till finally he 
offered to give the owner as many five dollar 
bills as would be required to girt the horse. 
Long sized up his animal and jumped at the 
opportunity. Defenbaugh paid him one 
dollar to bind the bargain, and then the bills 
were pinned about the beast. To the sur- 
prise of the owner it only took eleven. He 
refused to deliver the horse. The purchaser 
consulted a lawyer, who said the contract 
would be binding. But the two men met 
later and settled the matter out of court, it 
being presumed Defenbaugh increased the 
price, as he acknowledged he never knew 
before that a five-dollar bill was so large. 
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THE House of Commons, writes an es- 
teemed English correspondent, has now un- 
der consideration a bill dealing with motor 
cars. It is proposed inter aliato regulate the 
speed, and puts upon the owner, as well as 
the driver, the responsibility of observing 
the regulations laid down by the act. Of 
course the House is dealing with the motor 
car as an entirely new conveyance. When 
one is dealing with new acts of Parliament 
in England the great question is first to 
know whether Statutes have not already 
been passed, dealing, possibly inadequately, 
with the evil the new act is aiming at. For 
instance, there still appears to remain on 
the Statute Book this curious act of 1514, 
which has, apparently, never been repealed. 
If it were put in force, I fear the description 
of the “new-fangled, dampnable & dewilish 
engine” would fit admirably some of the 
machines which break down outside one’s 
house at the most inconvenient times con- 
ceivable. 

Statute 6 H. VIII., c. 19 (1514). 

Forasmuch ‘as divers and sundry lewd, 
malicious and evil-disposed persons, being 
men of evil and perverse disposition, and 
seduced by the instigation of the devil, and 
not minding the hurt and undoing of the 
King’s true and faithful subjects, of their 
malicious and wicked minds have lately in- 
vented a certain new-fangled, dampnable and 
dewilish engine and have by the space of 
seven years last past put the same in and 
upon divers parts of His Majesty’s realm, 
and more especially upon the highways 
thereof, and do in great numbers some wjth 
masks and visors and otherwise disguised 
to the intent that they should not be known 
as well by night as by day use to drive the 
same on the said highways at great and out- 
rageous speed and with a most abominable 
blowing of horns and other instruments of 
noise by color whereof the highways afore- 
said have been greatly annoyed and mar- 
velous distempered by excessive dust and by 
the corrupt and noisome airs engendered 
therein by occasion of the foul and filthy oils 
in the said engines contained to the great 





annoyance and jeapourdous abiding of His 
Majesty’s liege subjects and by reason of 
the horrid speed whereby the said engines 
be driven His Majesty’s peaceable subjects 
be sore let and hindred in passing along the 
said highways on horse or on foot and may 
scantly even be thereon by reason of the 
lewd practices aforesaid and divers others in- 
conveniences have ensued to the provocation 
and ensample of evil disposed persons in the 
like case offending to the great displeasure 
of the King’s Majesty Our Sovereign Lord 
the King like a virtuous and most gracious 
Prince nothing earthly so highly weighing as 
the advancing of the common profit consid- 
ering the daily great annoyances which have 
happened in his said realm by reason of the 
premises for remedy whereof hath enacted 
that all such persons having such dampnable 
engines and now being in the realm have 
monition to depart therefrom within sixteen 
days after proclamation of this statute 
among them shall have been made upon pain 
of imprisonment and forfeiture of their 
goods and chattels, and if they then so depart 
then they shall not forfeit their goods nor 
any part thereof saving always the said en- 
gines only, this present statute not with- 
standing. 


MARRIAGEABLE young ladies in China 
usually wear their hair in a long single plait, 
in which is entwined a bright scarlet thread. 
The thread indicates that the maiden is 
awaiting a connubial partner. 


It is a curious historical fact that the first 
reported decision of the Supreme Court of 
the Territory of Iowa, in July, 1839, was 
made upon the question of the rendition of 
an alleged fugitive slave, the court at that 
time consisting of Charles Mason, Chief Jus- 
tice, and Joseph Williams and Thomas S. 
Wilson, Associate Justices. Ralph, the al- 
leged fugitive slave, had been owned by 
one Montgomery of the State of Missouri. — 
The latter consented that the slave might 
come into the Territory of Iowa, but after- 
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wards sought to assert his rights as owner 
and recover his “property.” Montgomery 
secured Ralph’s arrest by the sheriff of Du- 
buque county, and had started with him 
down the river ina steamboat. Mr. A. But- 
terworth obtained a writ of habeas corpus, 
upon which Ralph was brought before the 
District Court, whence, by consent of the 
parties, the case was at once taken to the 
Territorial Supreme Court. This case is 
given in full in a thin octave volume now 
very scarce, containing “Reports of the 
Decisions of the Supreme Court of lowa 
from the Organization of the Territory in 
July, 1838, to December, 1839, inclusive, by 
Wm. J. A. Bradford, Reporter of the Su- 
preme Court.” It was also included in the 
later reports by Morris. 

The colored man’s defence was conducted 
by David Rorer, who afterwards won high 
distinction as a lawyer and author. It was 
written long ago that “Slaves cannot breathe 
in England,” and it would seem that the 
atmosphere of early Iowa was equally un- 
friendly to that “peculiar. institution,” as it 
was called in those days. A few were held 
for a time—as the United States census of 
1840 sets forth in Dubuque and Des Moines 
counties, but Iowa soil was never congenial 
to slavery and it soon disappeared. 


Tue sale of the Indiana and Illinois to the 
Illinois Central recalls an amusing story. 
When the Switz City division of the Illinois 
Central was built it was known as the Iti- 
diana and Illinois Southern. It was a nar- 
row-gauge road; the roadbed was bad; the 
engines and cars were built on a miniature 
scale, and while there had been a schedule, 
had a train been on time the fact would have 
been regarded as a miracle. The road was 
known as the “Try-Weekly.” About twenty 
years ago Josiah McConnell desired to go 
to Switz City from Sullivan, but missed the 
train by a minute or two. The clock at the 
station showed that the train had left Sul- 
livan five minutes ahead of time, and Mc- 
Connell sued the railroad company for 
$5,000 damages. On a trial of the case, it 


| 


was proved beyond a doubt that the train 
McConnell missed should have gone the day 
before, and was really 23 hours and 55 min- 
utes late-—New York Commercial. 


In England, from the earliest times, the 
facts in civil matters, as well as in criminal 
charges have been without intermission de- 
termined by juries. In Scotland also, down 
to the sixteenth century, the assizes dealt in 
a perfunctory way not only with crime, but 
with matters of civil right; but, upon the 
institution of the Court of Session in 1532, 
this branch of jury trial was entirely elim- 


inated, and for nearly 300 years trial by jury 


was almost entirely confined to crime. In 
1815 an attempt was made to reintroduce 
into Scotland jury trial in civil causes, but 
it has never been very successful, and the 
determination of the facts by evidence led 
before a single judge, or before a court of 
judges, is still permitted and preferred, in 
many cases where it is necessary to place 
these facts before a jury—The Law Times. 


THE Baikan crisis is likely to revive that 
almost insoluble problem of international 
morality, as to whether intervention in the 
internal affairs of one State by other States 
on humanitarian grounds for the prevention 
of cruelty and wrong can properly be under- 
taken. As international public law professes 
to deal solely with the relation of States to 
each other, and as such immoral acts of a 
particular State in its internal dealings with 
its own subjects as result in massacres, bru- 
taljties, and religious persecutions do not 
fall within the scope of such relations, many 
contend that the right of intervention cannot 
be legally invoked for their redress or re- 
pression. . . . Interventions for the purpose 
of putting an end to religious persecutions 
within civilized States are not generally 
sanctioned by publicists. They seem, how- 
ever, to be regarded as legitimate when em- 
ployed by Europe as a means of protecting 
Christians within the limits of the Orient, 
upon the general ground that the Eastern 
Question constitutes an exception—a case 
apart—The Law Times. 
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In Blackwood’s Magazine “Sigma” gossips 
entertainingly about famous English judges, 
telling the following anecdotes, among 
others :— 

Lord Bowen was probably the only judge 
who, on being summoned on an emergency 
to the dread ordeal of taking Admiralty 
cases, entered upon his doom with a pleas- 
antry. After explaining to the counsel of 
that consummately technical tribunal the 
reason of his presiding over it on the oc- 
casion in question, and warning them of hijs 
inexperience in this particular branch of 
practice, he concluded his remarks with the 
following quotation from Tennyson’s beaut*- 
ful lyric, then recently published: 


“And may there be no moaning of the Bar | 


When I put out to sea.” 

Although posing as one of those unter- 
restrial judges who have never heard of a 
music-hall, and are wholly unacquainted with 
slang, Lord Coleridge was not above enjoy- 
ing an occasional touch of Billingsgate when 
applied to any individual whom he did not 
particularly affect. One of his learned breth- 
ren, with whom he was on intimate terms, 
was one day abusing a fellow Puisne, who 
happened to be especially repugnant to them 
both, in language the reverse of parlia- 
mentary. Coleridge listened to the appro- 
brious appellations with bland satisfaction, 
and then unctuously observed, “I am not ad- 
dicted to expressions of that kind myself, 
but would you mind saying it again?” .As is 
well known, he signalized his tenure of the 
Lord Chief Justiceship by presenting the 
unprecedented spectacle of appearing as a 
defendant, in an action brought against him 
by his son-in-law, in the course of which he 
actually sat in the back benches of the court 
prompting his counsel. 

Probably the greatest compliment paid to 
Lord Chief Justice Cockburn as an advocate 
was from Palmer, the Rugeley poisoner (“my 
sainted Bill,” as his mother always termed 
him!), who, on being found guilty, handed 
down to his counsel a slip of paper bearing the 
following words: “It’s the riding that’s done 
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it,” Cockburn having been the prosecuting 
counsel. 

Lord Westbury had issued invitations for 
a “high Judicial” dinner party, the guests in- 
‘cluding Vice-Chancellor Wood, a saintly old 
gentleman, who had recently produced a 
work on “The Continuity of Scripture,” and 
the late Lord Penzance, alike in official and 
private life the embodiment of austere decor- 
um. To the inexpressible indignation of 
these eminent worthies, both of whom were 
accompanied by their ladies, they found the 
end of the Chancellor’s table, that should 
have been occupied by Lady Westbury, pre- 
sided over, in her absence, by a foreign 
Countess, more conspicuous for her fascina- 
tions than her fair fame! As may be easily 
imagined, the drawing room part of the en- 
tertainment was not of long duration, and on 
reaching home the outraged author of “The 
Continuity of Scripture” immediately sat 
down and indited a complaint of four pages 
to Lord Palmerston, the peccant Chancel- 
lor’s ministerial chief. Lord Palmerston’s 
reply, which my informant had the privilege 
of seeing, was scarcely <onsolatory. It ran 
thus: 

“My dear Wood,—I quite agree that the 
Chancellor’s conduct is inexcusable; but I 
am sure you will admit that he treated me 
worse than any of you, for he made me take 
the lady down to dinner! Sincerely yours, 

“Palmerston.” 

Mr. Justice Byles was trying a case at Win- 
chester, in which some soldiers of the dépot 
were indicted for a riotous affray with a 
gang of navvies employed in the neighbor- 
hood. One of these navvies had been under 
examination for a considerable time with 
very little practical result, and at last the 
judge interposing observed to the examining 
counsel that he appeared to be making very 
little way with the witness, who. had better 
be allowed to give his evidence after his own 
fashion. “Come, my man,” said the judge 
reassuringly, “we must get to the end of this. 
Suppose you tell the story in your own way.” 
“Well, my lord,” broke out the navvy, great- 
ly relieved at being delivered from his tor- 
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mentor, “yer see, it as like this—we met 
the sodgers on the bridge, and one. of ’em 
says to me ‘Good mornin’.’ ‘Good mornin’, 
yer——’”; but before the specimen of ap- 
palling vernacular that followed was well ar-* 
ticulated, Mr. Justice Byles had fled precip- 
itately from the Bench, with, no doubt, a 
mental resolution never again to invite a 
witness of the navigating order “to tell his 
story in his own way.” 

I remember hearing a leather-lunged gen- 
tleman bawling legal platitudes to old Vice- 
Chancellor Bacon, who, after sitting passive 
for some time in a state of ill-concealed 


irritability, gave utterance in quavering 
tones to the following pungent remons- 
strance: “I am, of course, aware, Mr. So- 


and-so, that it is my duty to hear you, but I 
venture to remind you that there is such a 
quality as mer-r-cy!” 

One of the greatest Equity judges of the 
last half century was the late Sir George 
Jessel, the first, and, so far, the only Jew 
who has been raised to the English Bench. 
Jessel’s appointment was received with a 
certain amount of misgiving, not on account 
of his attainments, which were unexception- 
able, but by reason of an undesirable audac- 
ity which had occasionally marked his conduct 
of cases at the Bar. There is no doubt that 
at a pinch in order to score a point he was 
not above “improving” the actual text of the 
Report which he purported to be quoting, 
and I well remember this practice producing 
quite a dramatic little scene, when, having 
sprung upon a particularly painstaking op- 
ponent some case which apparently demol- 
ished the latter’s argument, that learned 
gentleman with an almost apoplectic gasp 
requested that the volume might be passed 
to him. The result of his perusal was more 
' satisfactory to himself than it was to Jessel, 
who, however, treated the matter as a mere 
“trifle,” not worth fussing about, and calmly 
restarted his argument on a new tack! In 
this undesirable habit he resembled an emi- 
nent predecessor, who on investing scme 
obsolete case on which he was relying with 
a complexion peculiarly favorable to his ar- 





guments but quite new to the presiding 
judge, the latter quietly asked him to hand 
up his volume of Reports. After a moment’s 
examination the judge handed the volume 
back with the scathing rebuke: “As I 
thought, Mr. ——, my memory of thirty 
years is more accurate than your quotation.” 

A Chancery Court is not, as a rule, a very 
amusing resort, but Vice-Chancellor Malins 


was always able to command a. fair- 
ly “good house,” as he might’ gen- 
erally be counted on to show a 


certain amount of sport under the stimu- 
lating attacks of Mr. Glasse and his Hibern- 
ian rival, Mr. Napier Higgins. Mr. Glasse, 
whose countenance recalled that of a vicious 
old pointer, when not engaged in bandying 
epithets with Mr. Higgins, applied himself 
only too successfully to developing the un- 
happy Vice-Chancellor’s propensities for 
making himself ridiculous. Sir Richard, an 
amiable, loquacious old gentleman. who had 
bored and buttonholed his parliamentary 
chiefs into giving him a judgeship, was cer- 
tainly an easy prey for a bullying counsel. 
In external aspect dignified enough, he was 
afflicted with a habit of conversational ir- 
relevancy which might have supplied a mas- 
ter-subject for the pen of Charles Dickens. 
While Higgins roared him down like a 
floundering bull, Glasse plied the even more 
discomfiting weapons of calculated contempt 
and impertinence. 

The following is a sample of scenes which 
were then of almost daily occurrence in Sir 
Richard’s court. “That reminds me,” the 
judge would oracularly interpose, fixing his 
eyeglass and glancing round the court,— 
“That reminds me of a point I once raised 
in the House of Commons re 

“Really, my lord,” Mr. Glasse would 
brusquely interrupt with a withering sneer, 
“we have not come here to listen to your 
Lordship’s parliamentary experiences.” 
Whereat with an uneasy flush the Vice- 
Chancellor would mutteringly resume atten- 
tion. On one occasion I recollect Mr. 
Glasse so far forgetting himself as to ex- 
claim audibly, in response to some sudden 
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discursion from the bench, “D——d old 
woman!” Every one, of course, tittered, and 
the Vice-Chancellor, for once nerving hem- 
self for reprisals, bent forward with a scar- 
let face and the interrogatory, “What was 
that you said, Mr. Glasse?” But his terrible 
antagonist was not to be confounded. With- 
out a moment’s hesitation he replied, airily 
flourishing his many-colored bandana, “My 
Lord, I will frankly acknowledge that my 
remark was not intended for your Lordship’s 
ears;” an explanation which Malins thought 
it prudent humbly to accept. 

At the time when Vice-Chancellor Bacon 
was one of his colleagues, Malins had before 
him some case in which one of the parties 
was of that order peculiarly obnoxious to 
the legal mind—namely, the “cranky” liti- 
gant. In delivering judgment the Vice- 
Chancellor felt himself constrained to take 
a view adverse to the claims set up by this 
individual, who determined to avenge him- 
self for what he chose to consider a mis- 
carriage of justice. Accordingly, one morn- 
ing shortly after the judgment, he presented 
himself in court, and, taking hurried aim 
from amid the bystanders, hurled an over- 
preserved egg at the head of his oppressor. 
The Vice-Chancellor, by ducking adroitly, 
managed to avoid the missile, which mal- 
odorously discharged itself at a compara- 
tively safe distance from its target. “I 
think,” observed Sir Richard, almost grate- 
ful in spite of the /ése majesté for so apt an 
opportunity of qualifying as a judicial wag,— 
“I think that egg must have been intended 
for my brother Bacon!” 





An amusing story is being told among 
lawyers (says The Canadian Law Review) of a 
Walloon peasant who had gone to law with 
a neighbor. In conversation with his lawyer 
he suggested sending the magistrate a couple 
of fine ducks. “Not for your life,” said the 
adviser. “If you do you'll lose the case.” 
The judgment was given in his favor, when 
he turned to his lawyer and said: “I sent the 
ducks.’’ Astonishment on the lawyer’s part 
turned to admiration when his client contin- 
ued: “But I sent them in my _ neighbor’s 
name!” . 





NEW LAW BOOKS. 


It is the intention of The Green Bag to have its 
book reviews written by competent reviewers. 
The usual custom of magazines is to confine 
book notices to books sent in for review. At 
the request of subscribers, however, The 
Green Bag will be glad to review or notice 
any recently published law book, whether re- 
ceived for review or not. 


ELEMENTS OF THE LAW OF BAILMENTS AND 
Carriers. Including Pledge and Pawn 
and Innkeepers. By Philip T. Van Zile. 
Chicago: Caliaghan and Company. 1902. 
(lvii+785 pp.) 

The law of Bailments and Carriers is an 
interesting branch of the law, because while 
the underlying principles are old, the con- 
stant and rapid change in social, business 
and economic conditions makes necessary a 
frequent readjustment of these principles to 
new conditions. Because of this frequent 
readjustment or reapplication of general 
principles new text-books dealing with these 
subjects are welcome. Professor Van Zile 
brings to his task enthusiasm; more impor- 
tant still, he comes to it well equipped, since 
for the past dozen years he has lectured upon 
these subjects in the Detroit College of Law. 

The author’s general method of treatment 
is good. His statements of the common 
law, of the modern lines of decisions, Amer- 
ican and English, and of the conflicting de- 
cisions On many questions, are well stated 
and sufficiently full. Leading cases are 
quoted freely, but not by way of padding. 
The frequent summaries of the law on vari- 
ous points are clear and concise; and—what 
is most pleasant to find—Professor Van Zile 
discusses many of the questions on which 
there is conflict of opinion, and is not afraid 
to state his own views. In a word, the volume 
before us is an excellent text-book on Bail- 
ments and Carriers. 


THE LAW OF STREET SURFACE RaiLroaps. By 
Andrew J. Nellis. Albany, N. Y.: Mat- 
thew Bender. 1902. (cii+682 pp.) 

This volume is frankly an epitome, logic- 
ally arranged, of judiciai decisions relating 
to street railways, with no discussion of 
principles of law. Within such narrow limits 
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as indicated, the work is well done, pro- 
ducing what rightly may be called a “prac- 
tical” law-book, one of considerable value 
to the active practitioner as a book for quick 
reference. The various chapters treat of the 
charter, the franchise, the rights in highways, 
regulation, operation and taxation. 

Not the least interesting part of this vol- 
ume is One sentence in the preface, which 
states that “the writer has the utmost con- 
fidence that the work will be found a useful 
one, because it contains no ideas of his 
own.” Would that certain other compilers 
of law-books were as frank! 


PropaTte Reports ANNOTATED. Containing 
recent cases of general value decided in 
the Courts of the various States on points 
of Probate Law, with Notes and Refer- 
ences. By George A. Clement. Vol. VII. 
New York: Baker, Voorhis and Company. 
1903. (xlvilit+797 pp.) 

The one hundred cases, or thereabouts, in 
this volume were—barring three earlier 
cases—decided in the various State courts 
between June, 1901, and June, 1902, and 
cover a wide range of probate matters. The 
more important Editorial Notes are those on 
Annuity or Income, Effect of Death or Ex- 
ecutory Contracts for Sale of Real Estate, 
Equitable Conversion as affected by Failure 
of Purpose, Renunciation of Executors and 
Administrators, Duties and Powers of An- 
cillary Administrators, Contracts of Execu- 
tors and Administrators, Moneys due from 
Mutual Assessment Insurance Associations 
as subject to Will, Power of Sale, Devise as 
affected by Secret Trust, Evidence of Testa- 
mentary Capacity as affected by Time, 
Rights of After-born Children under Wills, 





N 


—_~ae 


— 








Revocation of Will by Mutilation, Cancella- 
tion or Destruction, and When Will is Void 
for Uncertainty in Quantity or Amount. 

FOR NOTARIES 


A MANUAL PUBLIC. JUSTICES 


OF THE Peace AND THEIR EMPLOYERS IN 
MassacuuseTts. By James T. Keen. Bos- 
ton: Little, Brown and Company. 1903. 


Cloth. (xi+267 pp.) 

This small volume, after a short historical 
account of the origin of the office of Notary 
Public and of Justice of the Peace, treats in 
a concise and satisfactory way of the method 
of appointment of notaries, of their powers 
apart from statute—the protest of commer- 
cial paper and the noting and extending of 
marine protests,—and of powers given by 
statute; the duties of justices are dealt with 
under the heac : depositions, calling of 
meetings, acknowledgment of deeds, issuing 
of warrants, oaths and affidavits and general 
powers and duties. Many forms are given 
in the text. 


ANALYTICAL TABLES OF THE LAw OF ‘EVIDENCE. 
For use with Stephen’s Digest of the Law 
of Evidence. By George M. Dallas and 
Henry Wolf Biklé. Philadelphia: T. & J. 
W. Johnson and Company. 1903. Cloth. 
(ix+89 pp.) 

In forty-three tables, grouped under the 
three general heads of Revelancy, Proof, and 
Production and Effect of Evidence, a metho- 
dical outline of the Rules of Evidence is 
here given. This seems to be an effective 
way of putting before the student a difficult, 
but important subject; even the practitioner, 
unless he has mastered the Rules of Evi- 
dence through long and constant court 
work, will find these tables convenient for 
reference. 
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